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P-R-O0-C-E-E-D-I-N-G-S
9:52 a.m.

CHAIRPERSON GRIFFIS: And call to order,
of course, the 10th of February 2004, gee time is
flying, public hearing of the Board of Zoning
Adjustment of the District of Columbia and again, I
welcome you all and say very good morning.

I am Geoff Griffis, Chairperson.

Joining me today is Ms. Miller, the Vice
Chair and also Mr. Etherly, Board member.
Representing the National Capital Planning Commission
is Mr. Zaidain. Representing the Zoning Commission
with us this morning is Ms. Mitten.

Copies of today's hearing agenda are
available to you. We are going to juggle the agenda
just to keep it lively, but I will go through all of
the specifics at this time.

I have indicated, of course, we are being
recorded and there are two forms of recordation at
this time. It's important to note with that when
coming forward several things need to happen.

First of all, if you are going to present
testimony or information to the Board, two witness
cards need to filled out. Witness cards are available

to you at the table where you entered into and also
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the table in front of us. Those two witness cards
prior to coming forward need to go to the recorder who
is sitting on the floor to my right.

Also, when coming forward, please make
yourself very comfortable. You will need to speak
into a microphone. The microphone must be one. When
first addressing the Board, it would be of great
assistance and you should do this, state your name and
your address for the record. That only needs to
happen one time so that we can, of course, give all
the credit to your important statements to your name
in the record.

The order of procedure for special
exception and variances will be as follows. First, we
will hear statement and witnesses of the applicant.

Second, we would hear government reports
attendant to the application such as the Office of
Planning or DDOT or any other government agencies that
have submitted.

Third we will hear from the Advisory
Neighborhood Commission.

Fourth would be parties or persons in
support of an application.

Fifth will be parties or persons in

opposition to the application.
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And, sixth, finally we will hear any
rebuttal testimony or closing remarks by the
applicant.

Of course pursuant to 3117.4 and .5, we
are able to and do set time limits. I will dispense
with all of my opening comments on that because I
don't think we're going to need to set time limits for
the entire application, but just to note, if you are
here to testify as a person, you are limited to three
minutes and I will be watching the clock on that.

The record will be closed at the
conclusion of each proceeding before the Board except
for any material that is specifically requested and we
will be wvery specific on what additional material
should be submitted into the record. The record at
times will be held open only for that information and,
of course, once that 1s received, the record would
then be finally closed and no other information, of
course, would be accepted into the record.

The Sunshine Act requires that this Board
hold hearings in the open and before the public. This
Board may, however, consistent with its rules of
procedure and the Sunshine Act, enter into executive
session. Executive sessions is used for the purposes

of reviewing records or deliberating on cases.
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The decision of this Board in contested
cases must be based exclusively on the record. So,
there are two important aspects to understand with
that. First of all, anything you want us to
deliberate on must be stated or submitted into the
record and secondly, we ask that people present today
not engage Board members in conversations so that we
do not give the appearance of not deliberating solely
on information that is created in the record.

I think it is appropriate for us at this
time to consider and preliminary matters. Preliminary
matters are those which relate to whether a case will
or should be heard today such as requests for
postponements, continuances, withdrawals or whether
proper and adequate notice of the application has been
provided.

If you are not prepared to go forward or
you believe that the Board should not go forward with
a case today, I would ask that you come forward and
have a seat at the table indicating that you have a
preliminary matter.

I will now ask if staff Thas any
preliminary matters for us and also wish them a very
good morning to Ms. Bailey on my very far right

representing the Office of Zoning and also Mr. Moy to
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7

my closer right representing also the Office of
Zoning.

Ms. Bailey.

MS. BAILEY: Mr. Chairman, I had jumped
ahead a little bit, but lets go back and revisit --

CHAIRPERSON GRIFFIS: Yes.

MS. BAILEY: -- and there is a request for
postponement for Application Number 17071. Edward B.
Rooths and Nancy N. Dao. Ms. Dao is in the audience
at this time.

Would you please have a seat at the table?

Yes, that's --

CHATIRPERSON GRIFFIS: Did vyou want to

swear people in before this or should we take this up?
Let's take this up and then we'll move on. Good.
Okay.

Very well. Good morning. If you wouldn't
mind, Jjust touch the Dbutton on the base of the
microphone. Excellent. And 1if vyou wouldn't mind
stating your name and your address for the record.

MS. DAO: Hi, my name is Nancy Dao and I
live at 1312 13th Street, N.W. in Washington, D.C.

CHAIRPERSON GRIFFIS: Thank you. Ms. Dao,
and you are requesting a postponement based on the

fact that you are now not represented by counsel. Is
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MS. DAO: Yes, Chairman.

CHAIRPERSON GRIFFIS: Okay. And the
availability of counsel, do you have someone in mind?

MS. DAO: We are 1looking for someone.
Wish to continue 1looking for someone. We haven't
finalized our selection vyet.

CHAIRPERSON GRIFFIS: I see. Okay. It --
it is not outside of the Board's understanding that we
have actually continued this previously.

MS. DAO: I'm sorry.

CHAIRPERSON GRIFFIS: You asked for a
continuance back in November 18. Is that correct?
MS. DAO: Our former legal representative

asked for that because they felt we need additional
information that they feel vital to the case --

CHAIRPERSON GRIFFIS: Okay.

MS. DAO: -- to present before the case.
So, they ask for postponement so we can --

CHAIRPERSON GRIFFIS: Get it together.

MS. DAO: -- collect additional
information.

CHAIRPERSON GRIFFIS: And now, we're here.

MS. DAO: Yes, but then -- we -- now, we

don't have legal counsel.
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CHAIRPERSON GRIFFIS: Right.

MS. DAO: So, we can -- we -- we don't
know about -- much about the law to represent
ourselves before the --

CHAIRPERSON GRIFFIS: Understood.

MS. DAO: -- before the Board.

CHAIRPERSON GRIFFIS: What time frame are

you thinking you would need in order to bring this

back?

MS. DAO: We would like 90 days, but if we
can get the -- get the legal counsel before that, then
we'll -- we'll schedule as our new counsel to call --

schedule for a meeting before the Board.
CHAIRPERSON GRIFFIS: Interesting thought.
What do you have available in 90 days?

MS. BAILEY: The schedule is open, Mr.
Chairman, because we're speaking about May.

CHAIRPERSON GRIFFIS: Yes, when the sun is
shining and the weather is good. Looks like -- offer
me a date, Ms. Bailey.

MS. BAILEY: May 4th, Mr. Chairman.

CHATIRPERSON GRIFFIS: May 4th?

MS. BAILEY: Yes, sir. Afternoon session.

CHAIRPERSON GRIFFIS: Afternoon.

MS. BAILEY: Yes.
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CHATRPERSON GRIFFIS: Okay. First in the
afternoon on May 4th.

Ms. Dao, let me be very direct with you.
This will be the last postponement granted by this
Board unless there is some monumental reason for a
continuance. It disrupts our schedule having a
slotted time and I believe that that should be plenty
of time for you to put the information together in
order to present your case.

Is that understood?

MS. DAO: Yes, Mr. Chairman.

CHAIRPERSON GRIFFIS: Okay. Do you have
any other questions about when this is going to be
heard?

MS. DAO: No.

CHAIRPERSON GRIFFIS: Okay. In terms of
your comment with your new representative calling into
Office of Zoning to probably schedule, there will be
no need for that. We have now scheduled it for the
afternoon on the 4th and at this point, I don't see
how that would change.

MS. DAO: Okay. But, if we -- if we -- if
we find 1legal counsel before that time, no? Okay.
Got it.

CHAIRPERSON GRIFFIS: Use that time wisely
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and get all that information that vyou postponed
previously for to get together and we'll be ready on
the 4th.

Any other questions?

MS. DAO: No.

CHAIRPERSON GRIFFIS: Okay. Thank vyou
very much.

MS. DAO: Thank you.

CHAIRPERSON GRIFFIS: Ms. Bailey, anything

else?

MS. BAILEY: Not at this point, Mr.
Chairman.

CHATRPERSON GRIFFIS: Okay. If that's --
then very well. Then if I'd ask everyone that is here

today that will give testimony, if they would please
stand and give your attention to Ms. Bailey. She's
going to administer an oath.
MS. BAILEY: Please raise your right hand.
Do you solemnly or affirm that the testimony you will
be giving today will be the truth, the whole truth,
and nothing but the truth? Thank you.
CHAIRPERSON GRIFFIS: Very well and as we
jump into the schedule for this morning, I believe
that it would be most expeditious to call 17112,

Application of Nancy McKeon at this time.
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MS. BAILEY: Thanks for reminding me, Mr.
Chairman.

Application Number 17112 of Nancy McKeon
pursuant to 11 DCMR 3104.1 for a special exception to
allow the construction of a one-story addition to a
single-family row dwelling under Section 223 not
meeting the open court requirements. That's Section
406. The property is located in the R-3 District at
premises 3422 N Street, N.W. also known as Sqguare
1221, Lot 828.

Is there a party present today? Nancy
McKeon. Is she --

CHAIRPERSON GRIFFIS: Interesting thought.

MS. BAILEY: She hasn't arrived, Mr.
Chairman.

CHAIRPERSON GRIFFIS: Okay.

MS. BAILEY: I do know that the parties
for the Sun Service, Inc. --

CHAIRPERSON GRIFFIS: Great.

MS. BAILEY: -- are here.

CHAIRPERSON GRIFFIS: Then let's do that.

MS. BAILEY: Okay. Application Number
17095 of Sun Service, Inc. pursuant to 11 DCMR 3103.2
for a special exception to allow a parking garage

serving an automobile valet business under Subsections
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1403.1 and 1403.2 in the Reed-Cooke/C-2-B District at
premises 1701 Kalorama Road, NW, Square 2566, Lot 90.

Would the applicant please have a seat at
the table?

CHAIRPERSON GRIFFIS: Let me also have the
-- the -- is the representative from the Reed-Cooke
Neighborhood Association here?

If -- if you wouldn't mind just coming
forward also.

Board members, we do have a party status
application in this from the Reed-Cooke Neighborhood
Association.

I know we've all reviewed and read this.
Let me ask if there is any questions from the Board of
the representative and I'll have him while we
formulate those questions introduce himself for the
record.

Would you mind saying your name and your
address?

MR. LYDEN: Yes, I'm Peter Lyden. I live
at 1726 Euclid Street, NW.

CHAIRPERSON GRIFFIS: How do you spell the
last name?

MR. LYDEN: L-Y-D-E-N.

CHATIRPERSON GRIFFIS: L.
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MR. LYDEN: Mr. Chair, also representing
Reed-Cooke is Simi Batra.

CHAIRPERSON GRIFFIS: Oh. Okay. That's
the mname that we've seen in the party status
application.

MR. LYDEN: Yes.

CHAIRPERSON GRIFFIS: Okay. Very well and
I noted in your description of your representative,
you had 37 households and over 200 members of the
organization. Is that correct?

MR. LYDEN: Yes.

CHAIRPERSON GRIFFIS: So, you have 37 that
are directly adjacent to this property?

MR. LYDEN: Yes.

CHAIRPERSON GRIFFIS: And how do vyou
become a member in the Reed-Cooke Neighborhood
Association?

MR. LYDEN: You come and you pay $10 dues
for the year and you are a member.

CHAIRPERSON GRIFFIS: So, you have 200
dues paying members?

MR. LYDEN: As of right now, we have about
85. We're -- our fiscal year is starting in January
and we're in the process of collecting money.

CHAIRPERSON GRIFFIS: Okay.
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MR. LYDEN: We have a meeting tonight at
7:30 at King Emmanuel Baptist Church at the corner of
Kalorama and Ontario Road and --

CHAIRPERSON GRIFFIS: And dues will be
collected?

MR. LYDEN: Yes.

CHAIRPERSON GRIFFIS: Okay. So, we get
that public service announcement out of the way.

MR. LYDEN: We will be -- yes. Rule one,
get the money. So.

CHAIRPERSON GRIFFIS: Indeed. Very well.

Any other questions from the Board?

Does the applicant have any -- if vyou
wouldn't mind saying your name and your address.

MR. GUNES: My name is Bekir Gunes and I'm
representing Sun Service. My address is 5314
Baltimore Avenue, Chevy Chase, Maryland.

CHAIRPERSON GRIFFIS: Okay. And do you
have any comment on the party status application? Any
objection?

MR. GUNES: No.

CHAIRPERSON GRIFFIS: Okay. Do vyou
understand what granting or denying party status is in
this application?

MR. GUNES: Yes.
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CHAIRPERSON GRIFFIS: Okay. Questions?
Concerns? Is there any note of opposition to granting
the party status to Reed-Cooke by -- by the Board?

Not noting any, then I think it 1is
appropriate to take it as a consensus of the Board to
grant party status to the Reed-Cooke Neighborhood
Association. I would note for the record they have
actually been granted party status previously if I'm
not mistaken on several of the applications that have
come through this Board.

Very well. That being said, thank vyou
very much. Have a seat and let's jump into this case.

You gentlemen can stay because now -- now
it's your turn.

What I 1like to do is have you -- oh, Ms.
Bailey, how are we on the posting of the property?

MS. BAILEY: The property was not timely
posted, Mr. Chairman. Fifteen days are required and I
believe the property was posted for 11 days.

CHAIRPERSON GRIFFIS: Is that correct?

MR. GUNES: Yes, sir.

CHAIRPERSON GRIFFIS: Is there a reason
why it wasn't posted for 157

MR. GUNES: I was 1in overseas. So, you

know, out the country.
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CHAIRPERSON GRIFFIS: Yes.
MR. GUNES: And --
CHAIRPERSON GRIFFIS: So, you weren't

available to pick up the placard and post it on the

property?
MR. GUNES: Exactly that. Yes.
CHAIRPERSON GRIFFIS: Okay. It -- it's
clearly a very important aspect of -- of -- of how
applications are announced to the public. Obviously,

there are several. That being quite important.

I -- I will take brief discussion from the
Board if they have any concerns on this, but noting
the amount of information that we've received into the
record. One from the adjacent neighbors. Two, the
Reed-Cooke Neighborhood Association and the ANC and
also the Office of the Planning. I don't think this
lacked for knowledge and so, I think we can proceed
without prejudice to anybody in the community or the
party unless the Reed-Cooke has any comments on this.

No comments from Reed-Cooke.

Board members?

Then I would like to waive our rules for
posting at this time and continue with this hearing
unless there's any objection or discussion of the

Board. Not noting any, we take that consensus also

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18

and move ahead.
What I'd like to do then is turn it over
to you to open with a statement regarding vyour

application and I believe the Board is going to have

quite a bit of questions initially. So, why don't we
start?

MR. GUNES: Okay. Again, good morning,
everybody.

My name is Bekir Gunes and I apply
pursuant, you know, on Kalorama for special exception
to the valet parking in Adams Morgan.

CHAIRPERSON GRIFFIS: Okay. Did you want
to talk briefly about the special exception?

MR. GUNES: Yes, the history about the
valet parking in Adams Morgan we start with City's
Restaurant with complementary parking for the
restaurant City's, but at the end of the 2000 year,
Adams Morgan Association and PN Hoffman and some
represent from D.C. Government come to me to propose,
you know, I help for the Adams Morgan valet parking
because they have parking problem because Colonial
Parking, they going to close and we have several times
meeting and finally, we decide to help and we get from
D.C. Zoning special exception for that time and we

start parking business for Adams Morgan in 2001.
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And -- and then wusually Friday/Saturday
it's -- 18th Street is blocking between 11:00 and 1:00
too many customers' car and it takes locals around and
each night we taking like 200 cars parking and so, you
know, which we using to pickup and drop 17th Street
and Kalorama Road.

And last three or four months, we working
with the -- also the 3rd District Police Department
which we don't have any complaint. We don't have any
tickets. We helping the traffic to get cars through
Adams Morgan business.

2001, finally we get from D.C. Government
three places we can prop and drop cars in 18th Street
that don't block the traffic especially for wvalet
cars. So --

CHAIRPERSON GRIFFIS: Okay. Actually,
before we go too far into a lot of the detail and the
subject of it, let me -- let me get to the heart of
the regulations of which you will have to conform with
in order for us to process the special exception.

Probably more clearly, the -- the Reed-
Cooke overlay regulates certain things of which you
need to look at and it directs us to 214.4 and what
I'd like to do is walk down these quickly with you and

get your answers to these questions.
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214 says accessory parking spaces shall be
continuous or contiguous to or separated only by an
alley from the use to which they are accessory. Is
that the case in this application?

MR. GUNES: Can you repeat that again?

CHAIRPERSON GRIFFIS: Yes. Wow . Let me

-- let me give my understanding of this because I

think this is a little bit of a question about -- the
overlay looks at parking structures as -- as almost a
-- a -- a conglomeration of accessory and principal

parking structure and they have taken parts of the
accessory parking and made it a requirement in the
overlay.

So, the requirement of 214.4 is that the
parking spaces are contiguous to or separated only by
an alley from the use in which they are accessory.
So, the use which -- so, basically, are you separated
or contiguous -- are you separated by an alley or
contiguous to the restaurants of which you serve?

MR. PATRICK: If I may speak, Chairman
Griffis. My name 1is Mr. Patrick. I -- I'm helping
Mr. Gunes with the preparation of this case.

He is not -- the wvalet parking pickup is
contiguous with the restaurants. However, the parking

area where he does wvalet the cars to is two blocks
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away and does have an alley separating them from their
backside going west from residential and then the
intersections of 17th and Kalorama Road are located
about 20 feet to the east -- northeast from the
opening garage door.

CHATIRPERSON GRIFFIS: Okay.

MR. PATRICK: There are no restaurants at
the valet parking site. There are no retail stores at
the parking site.

CHAIRPERSON GRIFFIS: Right. Understood.

Okay. Are there other issues of specificity in terms
of 1403.1 or 2 or 214.4 through 8 from the Board that
they would like to address or ask the applicant at
this time?

COMMISSIONER MITTEN: Well, can -- can we
go back just a second. Because Mr. Gunes I thought
had said that he had gotten special exception from the
Board in 2001 to let you operate the -- the garage in
the first place.

CHAIRPERSON GRIFFIS: Is that correct?

MR. GUNES: Yes.

COMMISSIONER MITTEN: You came here? You
came here?

MR. GUNES: No.

COMMISSIONER MITTEN: Then --
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MR. GUNES: I didn't come -- Adams Morgan
Agsociation and PN Hoffman Development, they come to
me with the letter.

COMMISSIONER MITTEN: Can we get a copy of
that letter?

MR. GUNES: Sure.

COMMISSIONER MITTEN: Would you bring it
to staff and then they can make a copy? Over here.

CHAIRPERSON GRIFFIS: While we're waiting
for that, Ms. Mitten, if you don't mind, Mr. Zaidain.

MEMBER ZAIDAIN: Well, I guess if we're

talking about issues of relief -- zoning relief that
is, looking at the application and -- and the
surrounding zoning districts and -- and reading the
OP, it seems that this -- there's -- there's one issue

with 1400.2D and that 1is whether or not this 1is
located within 25 feet a residence district -- shall
not be within 25 feet and it seems that the
application is contrary to that.

Now, that -- that's -- given that this is
part of the special exception criteria and that's a
pretty solid number, I don't see any room for
flexibility on our part in that instance. So, it
seems that i1f they can't meet that qualification which

I don't see how they could, there would have to be
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variance relief requested as well. So.

CHATIRPERSON GRIFFIS: Very well. Good.

COMMISSIONER MITTEN: There's also in
2301.3 which in part deals with the proximity of an
entrance or exit to an intersection and can't be less
than 40 feet and according to the Office of Planning
report on page six, the entrance to the garage 1is
located 1less than 40 feet from the intersection of
17th Street and Kalorama Road and that they don't use
the alternative point of egress at the rear of the
garage. So, that is another element that they are not
in compliance with.

CHAIRPERSON GRIFFIS: Okay. Others?

MR. PATRICK: May I add something to that
comment, Mr. Griffis?

CHAIRPERSON GRIFFIS: Yes. Go ahead.

MR. PATRICK: Thank vyou. The egress up
from the front -- from Kalorama on the ground level is

about 40 feet from the intersection of 17th and

Kalorama.
CHAIRPERSON GRIFFIS: 1Is it or isn't it?
MR. PATRICK: It is. No, it's about 40
feet plus or minus 5 percent from the -- from the
curb.

It is certainly well beyond 25 feet from
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any residential at least by double if not triple the
footage.

CHAIRPERSON GRIFFIS: The entrance is.

MR. PATRICK: Diagonally across the street
from their garage is the first house on Kalorama.
Now, at the time, they are building directly across
the street condominiums which I feel is probably at
least more than 25 feet across the street, but I just
wanted to point out that on the second floor if
there's an issue with the -- with the ground floor
being less than 40 feet, the -- the back area on the
second floor is certainly 140 feet if not more from
the entrance at 17th --

CHAIRPERSON GRIFFIS: Right. Okay.

MR. PATRICK: -- and Kalorama.

CHAIRPERSON GRIFFIS: You seem to have
combined two of the aspects of -- within the
regulation. One is an -- an entrance has to be 40
feet from an intersection. The vehicle entrance and
the second is the adjacency to a residential district
and it appears on the -- that submitted that you may
have one property that abuts the specific site which
is in an R-5-B zone. That's where the alley -- the
north/south alley stops.

Okay and what we're doing -- and just to
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be absolutely clear so you have a full understanding

of what I'm doing, all I'm doing is having the Board

because we've had -- we've taken extensive time to go
through application as we do all applications. I am
having them walk through the -- the areas of the

regulations where we see may not be addressed because
what frankly might happen is we may need to change the
relief requested in this application and so, I wanted
to do this obviously out here so that everyone's of
the full understanding of how the Board is -- 1is
viewing this and then we may have a brief addressing
of the specific issues.

But, let's continue on in that wvein then.

Are there other sections that people want to bring to
-- to the record?

MEMBER ZAIDAIN: Well, I just -- I want to
be clear on what you just -- what you just said in
terms of the alley. I did not -- you did say that
there was an alley separating the property. I did not
see an alley.

CHAIRPERSON GRIFFIS: There's two alleys
that separate the property from the R-5-B =zone.
However, there is one property on the most southern
side of the north/south alley that abuts the site.

MEMBER ZAIDAIN: And it's only separated
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by the wall?

CHATIRPERSON GRIFFIS: That's correct.

MEMBER ZAIDAIN: Okay.

CHAIRPERSON GRIFFIS: And that's where it
would be. So, you --

MEMBER ZAIDAIN: Right.

CHAIRPERSON GRIFFIS: Essentially from my
looking at the documents in, it may be 20 or 30 feet

at most that doesn't comply with that separation.

MEMBER ZATIDAIN: Right. Yes, I thought
you were saying that -- that that piece did. I -- I
guess -- I don't know where this letter that was

submitted leaves us. Some --

CHAIRPERSON GRIFFIS: Right. Let's get to
the letter.

MEMBER ZAIDAIN: I'm a little concerned.

MR. PATRICK: Mr. Griffis, may 1I? I'm
Sorry.

CHAIRPERSON GRIFFIS: Respond to --

MR. PATRICK: What -- what is the -- are
you saying it's a residential abutment that is on the
north/south alleyway?

CHAIRPERSON GRIFFIS: Yes. It's a
residential zone.

MR. PATRICK: Oh, residential zone.
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CHATRPERSON GRIFFIS: It doesn't have
anything to do with use.

MR. PATRICK: Okay. And has nothing to do
-- so, 1it's a residential =zone directly behind and
they're -- and diagonally across the street --

CHAIRPERSON GRIFFIS: Yes.

MR. PATRICK: -- at about 70/75 feet.

CHAIRPERSON GRIFFIS: Right.

MR. PATRICK: Going up Kalorama toward
16th Street and then directly behind the building is
the alleyway, sir, and that is, of course, a R-5-B
zone there.

CHATRPERSON GRIFFIS: Right. Let me read
you 1403.1D. If located within a C-2-B District which
this is --

MR. PATRICK: Yes.

CHAIRPERSON GRIFFIS: -- the use shall not
be within 25 feet of a residence district unless
separated therefrom by a street or alley. There is
one building in the R-5 zone that abuts this -- the
applicant's site.

Is that correct?

MR. PATRICK: No, I believe so. I think
that alleyway separates the R-5-B from the C-2-B zone

which is the building, of course, that we use. That's
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at the intersection of 17th and Kalorama where his
site is.

I am not aware of across the street where
they are now building condos if -- which is about
probably 50-feet across or 40-feet --

CHAIRPERSON GRIFFIS: Across the street,

it doesn't matter.

MR. PATRICK: Okay. It doesn't matter.
You're just saying a -- a zone that abuts. I think
there is an alleyway or street that -- that -- that

gives a gap between the site of parking as well as the

R-5-B zone.

MEMBER ZAIDAIN: No, I -- I think the
issue. I mean it's a -- 1it's -- it's a small area of
the project. It's -- it's in the -- if I can hold
this up, it's -- it's right there. That corner of the
building is not separated from -- from the R-5-B by a
zone or an alley. At least, that's our understanding

and you probably shouldn't stand up here actually.

MR. PATRICK: I'm --

MEMBER ZAIDAIN: It's all right. No, I
know I'm just trying to show this, but I want to make
sure that we're clear.

CHAIRPERSON GRIFFIS: Well, at minimum, we

need a -- we need a -- a better zoning map site.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29

MR. PATRICK: May I inquire as to what I
saw where vyour circle is, is that street in front
there Kalorama?

MEMBER ZAIDAIN: Yes.

MR. PATRICK: So, you have a circle that
comes there encompassing the building that we use.

MEMBER ZAIDAIN: Right.

MR. PATRICK: And --

MEMBER ZAIDAIN: That's the site.

MR. PATRICK: That's a C-2-B. That's the

site.

MEMBER ZAIDAIN: That's the C-2-B, but --
but that --

MR. PATRICK: Were is the R-5-B?

MEMBER ZAIDAIN: Immediately adjacent to
the -- to the west.

MR. PATRICK: To the west?

MEMBER ZAIDAIN: Yes.

MR. PATRICK: Yes, it separated by an
alleyway directly -- 1f you're saying directly to the
west, that's behind the building. Then there's an

alleyway behind the building.
MEMBER ZAIDAIN: That corner there's like
a wing of the building that pops out I guess and --

and this -- and this portion of it is adjacent to the
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R-5-B and it's not separated by an alleyway. At
least, that's the way this map reads. Oh, man.

MR. PATRICK: Seems like it's an issue for
clarification.

CHATRPERSON GRIFFIS: I'll say. We're

going to need to know where the extent of the alley

begins and -- or rather ends.

MEMBER ZAIDAIN: And it may seem 1like
minutiae, but it's -- it's an important piece because
that's a -- that's a -- a -- a very clear component of
the special exception and I mean there's no -- there's
no -- it says 25 feet or -- or separated by an alley

and if you don't meet one or the other, then we have
to grant a variance. So --

MR. PATRICK: Yes.

MEMBER ZAIDAIN: -- we Jjust need some
clarification.

MR. PATRICK: Okay.

CHAIRPERSON GRIFFIS: If you meet it then
-- then you're fine.

MEMBER ZAIDAIN: You don't have to have
the special exception.

MR. PATRICK: Back there in that alleyway,
there -- the building immediately west of the site he

parks in at 17th and Kalorama, there is a -- a condo
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being converted or a building being converted to
condos with 11 or 13 wunits and the contractor is --
will be parking back there and he goes all the way
back there and makes a right in the alleyway. So, the
building that we're referring to as our parking site
is delineated by an alleyway all the way on the west
side -- on the west side there.

COMMISSIONER MITTEN: It think there's a
couple of issues. One is we have clear noncompliance
with 214.4. So, I guess I don't want us to get too
bogged down in this other issue if it's not clear.

But, there's also a question of -- that
the area immediately to the west of the subject
property may -- it may appear that there is an alley
there Dbecause that's the way 1it's operated, but
legally on a plat, the alley -- the stub of the alley
only comes down -- partway down that side.

So, however, you know, regardless of how
it's operated --

CHAIRPERSON GRIFFIS: Right.

COMMISSIONER MITTEN: -- there 1s an
abutting lot on the west and that -- that provides
this -- the abutment that violates 1400.2D.

CHAIRPERSON GRIFFIS: Correct. Okay.

Other sections of the regulations which we feel
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further information or address is required?

Okay. Yes, let's -- Mr. Zaidain, you're
correct. Let's take up the letter that was just
submitted.

MEMBER ZAIDAIN: Well, I guess what --
just at my first reading of this, it -- it's somewhat

troubling Dbecause it seems to imply that 1f the
parking is temporary and they have no C of O, then
they're not going to require one. I don't know if
that's -- if that's a special regulation in the Reed-
Cooke overlay or not, but --

COMMISSIONER MITTEN: I think this is --
this is one of those situations where the Zoning
Administrator was sort of weaving something together
that he probably didn't have the authority to do.

I mean 1in the last paragraph, he's
basically saying vyou don't have a certificate of
occupancy and I'm not going to require you to have one

when that's what his job is. So.

MEMBER ZAIDAIN: Well, and -- and I don't
know if -- correct me. I don't know if the -- if the
ZA knew that this was -- if there was talking -- if
this was a discussion about wvalet parking. It seems

like they talk about temporary parking during

construction. I don't know if it was specified to
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them that this was going to be a valet parking for the
Adams Morgan business district or if it was going to
be temporary parking for, you know. I mean unless I'm
overlooking it.

COMMISSIONER MITTEN: It -- it just speaks
in general in the second paragraph about public
parking. So, I think it's clear that it wasn't meant
for 1like, you know, the -- the work -- the
construction workers. It was intended to be --

MEMBER ZAIDAIN: Oh, okay.

COMMISSIONER MITTEN: -- a replacement
because there was a -- you know, it had a surface lot
where the -- that 2415 18th Street property was
constructed.

CHAIRPERSON GRIFFIS: Okay. Well, I -- I

think that this letter just brings perhaps a little
clarity on how the existing situation came to be, but
I do not believe there's anything that can be relied
on in terms of or nothing has been presented to rely
on in terms of processing this application at this
time unless others see differently. Very well.
COMMISSIONER MITTEN: Can I -- I just want
to follow up on one point that I raised earlier and
Mr. Patrick attempted to address which has to do with

the -- the proximity of the entrance to the
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intersection and I -- I think his response was that
there's a -- a rear means of entrance and exit that is
more distant from the intersection.

But, if -- 1f that is to be the entrance
that's used, then I think the adverse impacts that
have been examined by everybody -- because it's going
to be a different manner in which the property's being
used, the adverse impacts would have to be revisited
because they'd be completely different if they were
going to use the rear entrance exclusively.

CHAIRPERSON GRIFFIS: Understood. 1Is that
rear entrance not used at all at this time?

MR. PATRICK: No.

CHAIRPERSON GRIFFIS: Okay.

MR. PATRICK: And I will say that it -- it
does with an alleyway abut a residential zone. I mean
that's why were not using the rear entrance.

CHAIRPERSON GRIFFIS: Right.

MR. PATRICK: First of all, it's easier
and less congested using the -- the roadway there.
You just pull in at 17th and Kalorama.

CHAIRPERSON GRIFFIS: Right. Okay.

MR. PATRICK: But, it certainly caused
minimally noise and some pollution for the residents.

CHAIRPERSON GRIFFIS: Okay. It appears to
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me in terms of the three sections that we've cited
214.4 is -- 1s probably the top one and then looking
at 2301.3 and 1403.1D, that -- that 1if I'm not
mistaken and corporation counsel of the Board can
correct me. It would appear that -- that -- well, let
me ask you. Do you meet those requirements as we just
laid out in your understanding?

First of all, that's the separation of 200
from where -- from the principal use where the cars
are being parked from, the distance from the
intersection, and the separation from a residential
district?

MR. PATRICK: Yes, Mr. Gunes does feel
that he does. Yes. Yes, sir. Yes.

CHAIRPERSON GRIFFIS: Okay. Well, then I
think let's take a brief moment and address those.

I think we ought to start with 214.4.
214 .4 says accessory parking spaces shall be
contiguous to or separated only by an alley from the
use to which they are accessory.

How do you meet that requirement?

MR. PATRICK: The parking site 1is
separated by an alleyway from the residential
components.

CHAIRPERSON GRIFFIS: It's not residential
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separation that this is concerned with. It's actual
-- the parking spaces are located -- rather parking
spaces are separated only by an alley from the use to
which they are parking.

MR. PATRICK: Well, they're certainly --

CHAIRPERSON GRIFFIS: Let me -- let me be
direct. It seems to me the reading of 214.4 says you
are either attached or only separated by an alley from
the restaurants.

MR. PATRICK: No, that's incorrect.
That's where we're separated by over three blocks from
the restaurants.

CHATIRPERSON GRIFFIS: Okay. It's not
incorrect. It actually -- you're not --

MR. PATRICK: Oh, I see. It's a double --
okay. Yes.

CHATRPERSON GRIFFIS: Actually, let's --
Mr. Roth, I note -- do you have something to address
with the Board?

I'm sorry if this feels like pulling teeth

here, but this is -- let me say -- let me try and be
absolutely direct. What I want to do is address some
of these things because it -- I think it's a consensus

of the Board that you don't meet the requirements of -

- of the things we've identified. Therefore, this is
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not a special exception in its entirety, but may well
be a variance from these specific pieces.

It would be my anticipation to have a
limited discussion on this and to hear from the
parties and the applicant and the ANC on these to
address it and then I am prepared to -- to continue
this so that the test for the variance can be
organized and then brought back to the Board.

I think the attendant substantive issues

are the same. However, in terms of the community's
concerns and response, those won't substantively
change. However, the case presentation will Dbe

substantially and substantively change because a
special exception and a variance have different tests
and thresholds.

Yes, good morning, sir.

MR. ROTH: Morning, Mr. Chairman. For the
record, my name is Alan Roth. I'm the Chairperson of
ANC-1C.

CHAIRPERSON GRIFFIS: Let me just say it's
always a pleasure to see you and more importantly,
it's always a pleasure to receive your reports of
which -- one of which is in this application. I think
we've said it probably too many times, it doesn't hurt

to say it again, an excellent, comprehensive, and
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thorough report.

MR. ROTH: Thank vyou.

CHAIRPERSON GRIFFIS: That being said.

MR. ROTH: Thank you, Mr. Chairman.

CHATRPERSON GRIFFIS: Yes.

MR. ROTH: It was -- 1t was not my
intention this morning to come to the rescue of Mr.
Gunes and Mr. Patrick and -- and you'll hear from
opponents from Reed-Cooke in a little while, but I
want to -- I want to try to help a little by focusing
in on this 214.4 issue and I think how we at least
looked at it as an ANC.

CHAIRPERSON GRIFFIS: Okay.

MR. ROTH: I'll -- 1I'll wait to be
recognized at your option as to the rest of the ANC's
report, but I think it requires a 1little Dbit of
background and understanding as to the origins of this
valet operation in its entirety.

This wvalet operation is not accessory to
any particular principal use. In other words --

CHAIRPERSON GRIFFIS: Right.

MR. ROTH -- it's not a wvalet operation for
City's. It -- it originated that way and it
originated illegally that way.

CHAIRPERSON GRIFFIS: Right.
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MR. ROTH: But, as it evolved through the
intervention of Council Member Graham and the
assistance that the provided to these gentlemen and I
guess the work that he did with DDOT and various other
agencies to sort of get this going. The idea
originally here was we have a situation in the
District where wvalet parking is largely unregulated
and where vyou have wvalet ©parking particularly
downtown, you have situations where the valet
operations just take spaces on the street. They just
take up public parking spaces and there's no
enforcement particularly in the evening hours which is
when most of this valet operation occurs.

That was the genesis of what was going on
at City's and I think what Council Member Graham saw
was the opportunity in the absence of some regulation
to say let's create a valet parking operation for all
of Adams Morgan.

CHAIRPERSON GRIFFIS: Right.

MR. ROTH: Not one that specifically
serves City's but one in which visitors to Adams
Morgan can come to 18th Street, drop their cars off in
the middle block which is a whole other issue, but
drop their cars off and have the valets take those

cars away and then those visitors can go off to any
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number of places in the community.

And so, when we looked at 214.4, we
scratched our heads and basically said, we're not sure
that that really applies here. There is no principal
use to which this is accessory. This is --

CHAIRPERSON GRIFFIS: But, what's
interesting and I totally understand that because what
you're essentially saying or correct me if I'm wrong,
you are saying directly is that this is not an
accessory.

MR. ROTH: Right.

CHAIRPERSON GRIFFIS: It's a parking --

MR. ROTH: This is a -- this is a use of
that building.

CHAIRPERSON GRIFFIS: This is a principal
-- a principal parking garage.

MR. ROTH: Right. Which is only used part
of the time.

CHAIRPERSON GRIFFIS: Indeed. Let me --
let me -- let me finish and see if I understand this.

Because it is a principal business parking. It is an
allowable use in the zone of which it is now located.

However, we look at the Reed-Cooke overlay
and 1403.2, it treats accessory parking garages,

parking lots all the -- in a similar fashion and
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that's where -- we have the same confusion because I
think -- I think the applicant can clearly state and
has -- has tried to state that this is not an
accessory. So, should not be held to that
requirement.

MR. ROTH: Right.

CHAIRPERSON GRIFFIS: But, we still have
to look at the overlay that tells us that it does.

MR. ROTH: Right. And -- and, you know, I
think what we've tried to do was march through the
issues on 1400.2 and -- and I don't want to say we did
this explicitly at the meeting, but I certainly
circulated to all the commissioners ahead of time sort
of a two-pager that summarized all of the requirements
and so, when we came to the meeting, presuming the
commissioners read what I provided them, you know, we
certainly knew what the various requirements were and
I think we came to the conclusion that the
requirements of 1400.2 could be met.

Some of them were Jjudgment calls and it
wasn't a unanimous vote. It was a -- you know, a four
to two vote.

But, I think on balance and -- and I -- I
guess I'm sort of evolving now into what essentially

the ANC's report boils down to which is this operation
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is a mixed blessing.

CHAIRPERSON GRIFFIS: Right. Okay.
Without going too far into that, what I want to do is
kind of stay at the level of just --

MR. ROTH: The regulations themselves.

CHAIRPERSON GRIFFIS: -- specifically with
the regulations. So, we can -- because quite frankly,
I'm trying to get clarity about what we're looking at.

MR. ROTH: If -- if -- if you walk through
1400.2, first you have the -- the stated purposes and
among those you have encouraging small scale business
development that will not adversely affect the
residential community. You have insure that new non-
residential wuses can serve the 1local community by
providing among other things personal services and
other activities that contribute to the satisfaction
of unmet social service, employment needs in the Reed-
Cooke and Adams Morgan community and protecting
adjacent and nearby residences from damaging traffic,
parking, environmental, and social and aesthetic
impacts.

I think among that list different people
could come to different conclusions, but I think
overall we concluded that there was or at 1least a

majority of us concluded that there was some
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consistency there with the goals, the purposes.

CHAIRPERSON GRIFFIS: Right. Well, let me
-- I'm going to interrupt you here.

Ms. Monroe is representing the corporation
counsel with wus this morning. Let me ask her a
question.

In terms of the compliance with 214.4, can
the relief be granted through a special exception?

MS. MONROE: In terms -- well, I --

CHAIRPERSON GRIFFIS: Well, if you look at
1403.2 --

MS. MONROE: Right.

CHAIRPERSON GRIFFIS: -- a parking lot or
a garage shall be permitted if approved by the Board
of Zoning Adjustment as a special exception subject to
the following.

Subject to the following refers us
directly to 214.4 through 214.8. If it's subject to
the following under a special exception, can relief be
granted to elements within 2147

MS. MONROE: The way I would read it is I
would go right to 1403.2. I -- I think I'd look at
1400.2 as just kind of a general --

CHAIRPERSON GRIFFIS: Right.

MS. MONROE: -- section. 1403.2 1is the
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special exception that you're really under. It sends
you back to 214 as well as 3104 as well as 1403.1.
All of those criteria would have to be met in order to
get the special exception.

If there's certain of those criteria that
cannot to be met, the Board has in the past handled
those specific criteria as variances.

So, that's the way it would work. You
need to meet all of them.

Agsuming you meet eight out of ten, that's
great for the special exception. The other two would
end up being variances. That's the way the Board has
interpreted that in the past and the variance test is
different. 1It's -- it's -- it's a harder test to meet
and yes, you would --

CHAIRPERSON GRIFFIS: Okay. And so right
now, once the Board has identified as 1403.1D is the
residential district location, 2 -- 2301.3 which 1is
the -- the entrance and the distance from the
intersection, and 214.4 as the separation from the
principal use, that would be variances.

MS. MONROE: Yes, that would. Let -- let
me also just say --

MR. ROTH: Mr. -- Mr. Chairman, can I just

ask this question. In a situation in which 214.4 or
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214 doesn't appear to apply to the situation at all
because we're not talking about an accessory use, how
would that be handled?

MS. MONROE: Right. TIf you look -- let --
let me just say this. Okay. I think the way it works
if you look at --

CHAIRPERSON GRIFFIS: We can blame the
Zoning Commission. That's how we'd handle it.

MS. MONROE: Yes. If you look at 1403.2
which is the operative section here, it says a parking
lot or garage shall be permitted if approved by the
BZA as a special exception pursuant to blah, Dblah,
blah.

It doesn't say an accessory parking lot.
It says any parking lot or garage within this overlay
et cetera --

CHATRPERSON GRIFFIS: Yes.

MS. MONROE: -- 1s then subject to the
criteria wunder 214 whether or not this particular
parking is accessory. Unfortunately, in the overlay,
I think the overlay sends you back to those criteria.

CHAIRPERSON GRIFFIS: Right.

MS. MONROE: Forget about the title.

MR. ROTH: I understand what vyou're

saying. I think we just read it differently. I -- I
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think the way we read it was if it doesn't apply, it
doesn't apply.

CHAIRPERSON GRIFFIS: Right.

MR. ROTH: If it -- if it -- if it doesn't
make sense in this context, then it meets the criteria
because --

CHAIRPERSON GRIFFIS: Right.

MR. ROTH: -- there's no criteria to be
met .

CHAIRPERSON GRIFFIS: And I would like to
proceed in that fashion.

MR. ROTH: Yes.

CHAIRPERSON GRIFFIS: However, I cannot.
Because I have to look at 214. I'm not sure -- well,
maybe -- let me hear from the Board members if they
feel that we can. I'm not sure we can just disregard

214 .4 when the overlay and the regulations seem pretty

at it.

Ms. Mitten.

COMMISSIONER MITTEN: I'm happy to hear
you say that we can't just disregard 214.4. I -- I

think what 1is implied by the invocation of 214.4
through 214.8 within the Reed-Cooke overlay, the only
parking 1lots or garages that were intended to be

approved were those that were accessory. That's why
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they go to the accessory section. I think that's a
fair thing to interpret.

So, you can't say -- I -- I think for you
to say well, it's -- it's not accessory so it doesn't
apply really suggests that it's not accessory so it
should be permitted because it was never anticipated

by the Reed-Cooke overlay that non-accessory parking

and lots and garages would -- would be allowed.
So, I mean I think the -- the way the
Chair is directing us is -- 1is probably the middle

ground and that sort of extreme set of positions to
take and as Ms. Monroe articulated which is the -- the
use 1itself as a special exception if you can't meet
specific criteria, those are going to be variances.

MEMBER ZAIDAIN: I would agree. I mean it
seems like the Reed-Cooke's always a difficult overlay
for us to -- to work through. I mean we've had a
couple of these cases like this.

But, it seems like the intention is to,
and this may be a little bit different on this, is to

regulate any parking lot within the Reed-Cooke overlay

as an accessory lot. I'm not sure exactly what you're
saying. You know, I -- I don't know the background as
to why that regulation is there, but it -- but it's --

it's clearly there and that's the way they want the
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accessory part -- this space to be treated. So, the -
- the parking spaces to be treated.

So, we are -- we're kind of -- we're kind
of stuck with that. So.

CHAIRPERSON GRIFFIS: Ms. Miller.

VICE CHAIR MILLER: I -- I think Ms.
Mitten has a good point that I wasn't aware of that
the purpose of -- of these regs were to require that
the lots be accessory, but you might not know that
looking at the regs on their face and I think that Mr.
Roth has a -- a good point as well which I would still
like to consider that these regs don't anticipate the
type of wvalet parking area that serves an entire
community as opposed to a specific residence and
therefore -- I mean not residence, specific restaurant
or use and, therefore, these regulations may not be
applicable to them.

CHAIRPERSON GRIFFIS: Excellent and I
think that's exactly what the Board would like to hear
and I believe can be presented within a variance case
and that's the way it would addressed.

Others on that specific topic? Okay.

MR. ROTH: Mr. Chairman.

CHAIRPERSON GRIFFIS: Yes.

MR. ROTH: Let -- let me just say for the
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record because for the benefit of -- of my neighbors
back here, these gentlemen, I want to be clear. I was
not originally a big fan of this wvalet parking
operation.

CHAIRPERSON GRIFFIS: TUnderstand.

MR. ROTH: And I just want the record to
reflect that I felt the need to come forward mainly
because I -- I felt we were sort of evolving into a
little bit of a slump here and these gentlemen --

CHAIRPERSON GRIFFIS: Right.

MR. ROTH: -- weren't able to articulate
exactly what we were looking at when -- when we did
this, but I'm -- I'm just making an effort here to see

that everybody's treated fairly.

CHAIRPERSON GRIFFIS: Good. And I -- and
I absolutely appreciate that and that's -- and -- and
forgive me if I seemed a little bit -- I interrupted.

MR. ROTH: ©No. ©No, I -- I appreciate the
clarification.

CHAIRPERSON GRIFFIS: The -- the point is
this and I'm -- and that's what I'm trying to get to

is exact clarity for the Board but also fairness so
that everyone involved understands what's going on.
This 1is what I propose at this time. I

believe that there are three wvariances attendant to
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this application and they need to be addressed. I
don't think that we can do that on the £fly this
morning and so, what I would like to do is set a new
date for this and I believe we can do that with the
pronouncement today and not have -- and not require
re-advertising.

Again, I would stress the fact of what
Reed-Cooke has brought up and what the community and
what the ANC has heard in terms of the community
impact and that nature would not substantively change,
but the test for the wvariances will change. So, you
will need to look at that.

I -- I guess my point being I'm not --
I'll leave it to you, but I don't see the -- the need
to redo all of the community meetings and the work
that's happened prior Dbecause I don't think the
application is fundamentally changing except for the
relief required.

Yes, Mr. Zaidain.

MEMBER ZAIDAIN: I -- I have a question
about the advertisement. I -- I have -- I have a
little -- a little bit of concern and -- and I didn't
say anything earlier on because I -- I thought that we
would deal with this in a -- in -- when we -- because
I knew this relief issue was coming up. But -- but,
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just to cut to the chase, is there -- is there an
advertisement up now?

CHAIRPERSON GRIFFIS: Is it posted?
Property posted?

MEMBER ZAIDAIN: Okay.

MR. GUNES: Yes. Yes. Yes.

CHAIRPERSON GRIFFIS: Okay.

MEMBER ZAIDAIN: Okay. Well, I would --

CHAIRPERSON GRIFFIS: We can certainly re-
post the property. Yes.

MEMBER ZAIDAIN: Well, I was Jjust -- I

mean I was a little concerned that it wasn't posted

for the amount of time and -- and the reason was that
somebody was out of town and -- and --
MR. LYDEN: It's my understanding that

none of the residents within the 200 foot or 300 foot
circle received a letter saying --

MEMBER ZAIDAIN: Well, we're just talking
about the -- we're Jjust talking about the -- the
posting. I don't know about that.

CHATRPERSON GRIFFIS: It's your
understanding.

MR. LYDEN: Yes.

CHAIRPERSON GRIFFIS: How do you get that

understanding?
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MR. LYDEN: From the people that 1live
across the street are just saying my God, what's going

on? We found out about it when the ANC took it up the

beginning --

MEMBER ZAIDAIN: Are they -- are they all
renters?

MR. LYDEN: This was -- no, they're
homeowners.

MEMBER ZAIDAIN: They're all homeowners.

MR. LYDEN: They're -- well --

CHAIRPERSON GRIFFIS: Ms. Bailey, is there
-- 1s there evidence in the record that the mailings
were done?

MS. BAILEY: Mr. Chairman, yes, there is
record. The record does reflect that the mailings
were done. However, I need to look at the file to see
how many were returned. We may have received quite a
few that came back to us.

MEMBER ZATIDAIN: And plus it's my
understanding if you've got a -- an apartment building
that's all renters but it's owned by a single company
that the company gets the advertisements. I don't
know if these --

CHAIRPERSON GRIFFIS: Well, it goes to the

-- yes.
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MR. LYDEN: Yes, we've been -- we've been
through that.

MEMBER ZAIDAIN: Okay.

CHAIRPERSON GRIFFIS: Right.

MR. LYDEN: But, these are -- these are
single-family dwellings on the southeast corner,
kitty-corner across the property.

MEMBER ZAIDAIN: Okay. I just -- the only
-- my only point is I was a little concerned about the
advertisement and I just wanted this --

CHAIRPERSON GRIFFIS: Understood.

MEMBER ZAIDAIN: At minimum, I think the
-- the placard should stay up.

CHAIRPERSON GRIFFIS: Understood. Well,
we're going to have to re-post it with a new hearing.

MEMBER ZAIDAIN: Oh, okay.

MR. LYDEN: Mr. Chair --

CHAIRPERSON GRIFFIS: Yes.

MR. LYDEN: -- I don't want in anyway want
to stop anything because this happened. We want to go
forward.

CHAIRPERSON GRIFFIS: Right.

MR. LYDEN: So --

CHATIRPERSON GRIFFIS: And I think we all

want to proceed, but I think we want to proceed in a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

54

substantive manner.

MR. LYDEN: I would like to say that this
letter about the use as a valet parking was something
that was -- the use was discussed among our membership
while the PN Hoffman Building was being constructed
and there were some people who were pretty hot about
the idea and said we should come down and protest it
and at that time, remember we decided not to make a
big issue out of it and to work with the business
community because a parking lot had been eliminated
and to allow the valet parking and the intent was that
when the building was -- garage was finished, that
this -- this use would stop and now, we're down here.

It's going on and the Reed-Cooke overlay
was the Dbeginning of our -- our neighborhood
association and there was a lot of blood spilled over
and I see you trying to piece -- vyou're working
through the -- the -- the words in here.

One of the things basically was no short-
term parking. Parking by the hour was just something
we didn't want because we didn't want people driving
in and out.

CHAIRPERSON GRIFFIS: Yes. Okay.

MR. LYDEN: And that --

CHAIRPERSON GRIFFIS: What I'm going to do
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MR. LYDEN: -- woven in, but --

CHAIRPERSON GRIFFIS: It's important for
you to save that.

MR. LYDEN: Okay.

CHATIRPERSON GRIFFIS: For -- especially
for your presentation.

What I want to do is set this for April
27th and I would say we'd hear it.

Ms. Bailey, do we have afternoon open?

MS. BAILEY: Yes, Mr. Chairman.

CHAIRPERSON GRIFFIS: Okay. In which
case, we're going to keep the record open. First of
all let me ask is the applicant available on the 27th
of April afternoon?

MR. GUNES: Yes.

CHATIRPERSON GRIFFIS: Yes. Any conflicts
from the Reed-Cooke?

MR. LYDEN: Not that we're aware of.

CHAIRPERSON GRIFFIS: ANC.

MR. ROTH: I don't know, but we'll do our
best.

CHAIRPERSON GRIFFIS: Thank you.
Obviously, we'll keep -- keep the record open for new

filings on the revised application and that would, of
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course, now with the party status established,
anything put into the record would need to be served
to the Reed-Cooke and also the ANC.

So, when vyou resubmit the test for the
variances which have been enumerated by Board and the
restatement of the special exception, that would be
served on everyone.

Other -- yes.

MR. MOORE: Good morning, Mr. Chair. John
Moore, Office of Planning.

Did you identify the three variance areas
you wanted you examine?

CHATIRPERSON GRIFFIS: Yes, from the
Section 1403.1D, 2301.3, and 214.4.

MR. ROTH: Mr. Chairman --

CHAIRPERSON GRIFFIS: Yes.

MR. ROTH: -- can I ask a question about
1401.D, I'm sorry, 1403.1D.

CHAIRPERSON GRIFFIS: Right.

MR. ROTH: I wouldn't stake my life on it,
but I believe what these gentlemen have stated is
correct. That there is --

CHAIRPERSON GRIFFIS: I understand --

MR. ROTH: -- an alley that --

CHATIRPERSON GRIFFIS: We have a plat plan
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up here that says it isn't. So, 1if there's
clarification, well, we can always remove variances.
We don't have to hear them. So, 1f we can get
documentation that addresses that, the fact that the

residential district 1is separated by an alley or

according to the regulations, then that's fine. It'll
drop off and if we were looking -- yes, go ahead.
MEMBER ETHERLY : It's a -- it might be

helpful for Office of Planning to perhaps revisit
that. I mean they're fairly explicit in their report
and it could just very well be the case that as -- as
I believe Ms. Mitten alluded to, it could be an alley
in practice in terms of what's actually happening, but
in terms of the legal property type status, it could
simply be that the alley stops at a certain point in
terms of District of Columbia property records and
that's what we have to be bound by.

So, it could wvery well be serving as a
pass through, but technically, could be an alley and
it would probably be helpful for Office of Planning to
take a look at that.

MEMBER ZAIDAIN: Well, the difference 1is
whether or not it's dedicated public right-of-way.
So.

CHAIRPERSON GRIFFIS: That's correct.
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MEMBER ZAIDAIN: You -- I think you might
just want to see if it 1s and if it's private
property, then -- then it's not an alley. If it's
dedicated public right-of-way, then it's an alley.

CHAIRPERSON GRIFFIS: Right.

MEMBER ZAIDAIN: That's my understanding.

MR. BATRA: Let me ask you a question.
Are you referring to the next unit over on Kalorama,
1703 Kalorama?

CHAIRPERSON GRIFFIS: No.

MR. BATRA: Okay. No, it's 17th Street.

CHAIRPERSON GRIFFIS: If you look at -- if
you look at the structure and up is north --

MR. BATRA: Right.

CHAIRPERSON GRIFFIS: -- there's an alley
that comes north/south. Is that correct?

MR. BATRA: Yes.

CHAIRPERSON GRIFFIS: And then it dead
ends. We need to know where that stops. If it runs
down the entire parameter of the property, then the
separation is there.

MR. BATRA: Does not. Okay. We can bring
pictures.

CHAIRPERSON GRIFFIS: I understand we have

aerials that show there are cars parked on it when we
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have -- we have -- right. I mean we Thave
documentation that shows that it doesn't meet that
requirement.

MR. BATRA: I can -- we can bring pictures
in if you'd like. It does not --

CHAIRPERSON GRIFFIS: I don't need
pictures.

MR. BATRA: -- cross the road.

CHATRPERSON GRIFFIS: I need plats. Ms.
Mitten is holding up exactly what we have which is --
it's not going to be refuted.

MR. BATRA: Okay.

CHATRPERSON GRIFFIS: It's a fact that
it's not separated by an alley on that small portion.

So, a variance would be required.

Okay. Anything else?

In which case just to reiterate what Mr.
Zaidain just said and the Office of Planning -- or I'm
sorry, Mr. Etherly, Office of Planning has it correct.
There is no alley at the southwestern corner of the
garage which separates it from the residence district.
Wow .

Okay. Ms. Miller.

VICE CHAIR MILLER: For clarification,

with respect to 214.4, it's my understanding that the
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Board is saying that variance relief may be required
and, therefore, the parties should address that. But,
also holding open the question that the parties could
argue that variance relief is not required as a
threshold issue and is that correct? Based on the
understanding that this wvalet parking is different
from accessory parking.

MR. ROTH: I apologize.

VICE CHAIR MILLER: I was just trying to
make a clarification towards your point with respect
to 214.4 which is one of the areas that the Board has
identified for wvariance relief. It's still -- the
question I believe is still open for you to brief that
a variance may not be required because this is -- does
not fall within that regulation.

MR. ROTH: I understand. Thank you.

VICE CHAIR MILLER: Is that the Board's
understanding? That's my understanding.

CHAIRPERSON GRIFFIS: Yes, I think you can
address it.

MR. ROTH: Thank you.

CHAIRPERSON GRIFFIS: Okay. Have we
absolutely confused everybody? Good. Then a job well
done. Thank you all very much.

No, I will -- 1let me -- I'm going to
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reiterate everything.

So, we've set this for the first in the
afternoon on April 27th in which case we will be
bringing back the special exception and three
variances. If you have questions on the details of
what is to be address, call the Office of Zoning Staff
and they will be able to assist you.

When -- so, when we reconvene, we will
call this case. It -- it 1is essentially new. Any
information that the Reed-Cooke puts into the record,
that the ANC puts into the record, that the applicant
sends in to the Office of Zoning needs to be served to
everyone that's on this table. So, 1if you have
special requirements on how you want to be served or
where, make sure you all know that before you leave.

The record would stay open for what else,
Board members? Anything else attend to this? I think
we just keep the record open until the 27th.

Now, filings, I'm going to require a -- a
prehearing filing in accordance to our regulatiomns.

Ms. Bailey, that would be 14 days prior to
the hearing. 1Is that correct?

MS. BAILEY: Yes, sir.

CHAIRPERSON GRIFFIS: Okay. Is that

understood? So, two weeks before it comes into the
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record and it goes everybody.

That will obviously help you prepare your

cases and presentation and all that. I'd -- I'd --
you know, applaud the -- the work and the
communication that's going on. So, I think it needs

to continue as we approach April.

What else? Ms. Mitten.

COMMISSIONER MITTEN: I just would 1like
you to clarify because there seems to have been some
problem with notice if there were additional
applications for party status that they would be
entertained on the 27th.

CHAIRPERSON GRIFFIS: Yes. Good point. I
-- I think we would as long as their timely filed also
prior to the -- the hearing. So, if you are aware and
-- and Mr. Zaidain brings up an excellent point. As
we did waive our rules for proper time for posting, I
am going to require that this -- I think -- Ms.
Bailey, is there any difficulty in posting it to
April? I mean can we get a new placard and put it on
the property?

MS. BAILEY: Certainly. Certainly. Two
weeks prior to -- or 15 days prior to the new hearing
date which is April 27th. Is that what you mean, Mr.

Chairman? Posting -- re-posting the property?
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CHATRPERSON GRIFFIS: Yes.

MS. BAILEY: With the new hearing date?

CHAIRPERSON GRIFFIS: Yes, I don't think
we need -- very well. Yes, we're going -- so, we're
going to need it re-posted for at least 15 days.

Okay. So, it would probably be best -- I
don't know if you can pick that up today or whenever
it is, but -- okay. What else? Anything else, Board
members?

MR. BATRA: Mr. Chairman.

CHAIRPERSON GRIFFIS: Yes.

MR. BATRA: Will new notices go out to all

the residents?

CHAIRPERSON GRIFFIS: No, new mailings
will not.

MR. BATRA: They will not go --

CHATRPERSON GRIFFIS: This is our public
announcement of -- of continuing a case that was

already announced.

MR. BATRA: Okay.

CHATIRPERSON GRIFFIS: If you -- vyes, I
mean it -- as far as I understand and as far as
looking briefly at the official public file, 1letters
were mailed. So, I'm not sure why no one received

them.
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MR. BATRA: We didn't do a house-by-house
poll, but it's, you know, evidence no one that we
talked to received a letter.

CHAIRPERSON GRIFFIS: We should have
received a lot of letters, but --

MR. BATRA: Well --

CHAIRPERSON GRIFFIS: Look into that.

MR. BATRA: Okay.

CHAIRPERSON GRIFFIS: Ms. Bailey, do you
have any suggestions on that?

MS. BAILEY: Mr. Batra, did you -- now
that you've spoken with everyone within or most
everyone, do they still need a notice?

MR. BATRA: I think at this point, we're
probably okay. You know, I think the only thing is we
would have had, you know, literally hundreds of more
signatures in opposition and so, the record is still
open. We can still generate more letters. That's

okay. All right.

CHAIRPERSON GRIFFIS: Okay. Anything
else?

MS. BAILEY: No, sir.

CHAIRPERSON GRIFFIS: Okay. Questions on
procedure? What we're doing next? Schedule? Is

everyone clear?
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MR. GUNES: Yes.

CHAIRPERSON GRIFFIS: Okay. Last note of
-- of concern. It may not be bad advice to look at
somebody that has put together a case similar to this
in terms of 1legal representation or in terms of a
zoning consultant that would help you -- help vyou
clarify the exact argument and that way it also
becomes much more clearer to address either in support
or in opposition and obviously most importantly it
becomes more expeditious for our own deliberation.
Okay.

Then I appreciate everybody taking time
our of their schedule this morning to do this. I

think this is the most appropriate way to proceed.

So, last time for guestions or
clarification.
If not, thank vyou all very  much.

Appreciate you being here and we'll see you on the
27th.
In which case, Ms. Bailey, when you are
ready why don't we call the next case for the morning.
MS. BAILEY: Application Number 17112 of
Nancy McKeon pursuant to 11 DCMR 3104.1 for a special
exception to allow the construction of a one-story

addition to a single-family row dwelling under Section
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223 not meeting the open court requirements. That's
Section 406. The property i1s located in the R-3
District at premises 3422 N Street, NW, Sguare 1221,
Lot 828.

Ms. McKeon, you were not sworn in
previously. Am I correct?

Would you please remain standing so I can
go -- please raise your right hand.

Do you solemnly swear or affirm that the
testimony you will be giving in this proceeding will
be the truth, the whole truth, and nothing but the
truth?

Will you be testifying as well, sir? Are
you an architect or an --

MR. SANTALLA: Architect.

MS. BAILEY: Do you solemnly swear that
the testimony you will giving will be the truth, the
whole truth, and nothing but the truth? Thanks.

CHAIRPERSON GRIFFIS: See, we don't need
to swear architects in Dbecause we know you're so
honest. Oh, did I say that for the record?

MEMBER ZAIDAIN: I didn't know today was
the day we were letting architects testify.

CHAIRPERSON GRIFFIS: No, today's to be be

kind day. Very well. Let's -- let's get right into
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this. As -- as has been announced, this is a 223.
223 is, as this Board knows, one of my favorite
sections of the zoning regulations, but I'm not going
to bother you with all my tripe.

So, 1f I can have you turn on microphones
and just introduce yourselves.

Do we have easels?

MR. MOY: Yes.

CHATIRPERSON GRIFFIS: Mr. Moy, if vyou
wouldn't mind. Yes.

MS. MCKEON: My name is Nancy McKeon. I'm
the -- the owner of 3422 N Street.

CHAIRPERSON GRIFFIS: Good.

MR. SANTALLA: And I am Ernesto Santalla.

I'm the architect.

CHAIRPERSON GRIFFIS: Excellent.

MR. SANTALLA: If -- if I may, I'll come
around.

CHAIRPERSON GRIFFIS: Do you want to just
hold them up there? 1Is that easy enough?

MS. MCKEON: That's easy. Yes.

CHATIRPERSON GRIFFIS: Okay.

MS. MCKEON: That's -- that's fine.

CHAIRPERSON GRIFFIS: I'm sorry, Mr. Moy.

Thank you.
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MR. SANTALLA: What -- what we have here
are the photographs of the -- of the site, the view
from the N Street, the view from the -- the rear alley

and then this is a view down what 1s noted here on the

-- on this drawing as public -- as public alley.
CHAIRPERSON GRIFFIS: What's the -- it's
-- it's -- and on the plat you're showing also on the

record, it's a 10-foot public alley. Is that correct?

MR. SANTALLA: Yes.

CHAIRPERSON GRIFFIS: It doesn't look like
that's ten feet in the photograph.

MR. SANTALLA: It -- it does not.

CHAIRPERSON GRIFFIS: Okay.

MR. SANTALLA: The purpose of showing this
photograph is to show -- is to indicate that it's not
used as a public alley. There are mature trees
growing in there.

CHAIRPERSON GRIFFIS: Interesting.

MR. SANTALLA: And, in fact --

CHAIRPERSON GRIFFIS: That would be a
driving impediment. Right? That's the official word.

VICE CHAIR MILLER: The driving alley is
back here.

CHAIRPERSON GRIFFIS: Right. Right.

Right. 1Indeed.
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MR. SANTALLA: It is a driving impediment.
Also, the fact that some fences have spouted.

CHAIRPERSON GRIFFIS: Also grown. Also
grown in the alley. Some fences.

MR. SANTALLA: Yes.

CHAIRPERSON GRIFFIS: Okay. Well, we're

not going to go on the public space today. Okay.

MR. SANTALLA: So, our -- our proposed
addition extends the non -- the nonconforming open
court of 4.1 feet versus 6 feet. Our lot occupancy is

-- 1s 60 percent and even with the addition, we're
well -- well under that.

CHATIRPERSON GRIFFIS: Okay. The allowable
lot occupancy is 60 percent and your lot occupancy is
less than about 45. 1Is that correct?

MR. SANTALLA: That is correct.

CHAIRPERSON GRIFFIS: Okay.

MR. SANTALLA: And so --

CHAIRPERSON GRIFFIS: Now, let me ask you.

In terms of that, was the 40 percent or 42.5 percent
lot, occupancy was the open court calculated as part
of the lot occupancy?

MR. SANTALLA: I believe it was. Yes.

CHAIRPERSON GRIFFIS: Okay.

MR. SANTALLA: And I saying I believe it
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was because I found out while we were in the process
that in a nonconforming court situation you'd have to
consider that as part of your occupancy.

CHAIRPERSON GRIFFIS: Okay. Go ahead.

MR. SANTALLA: As the -- I'll show a -- a
larger plan here and this -- this 1is the original
structure built in the 19th century.

This was a later day 20th century
addition. We are proposing to extend the line and add
a very small 80 square foot addition that i1s one
story. It's one story in response to the neighbor's
request that Ms. McKeon not build a two-story addition
which would impede -- block their -- block their
light.

In fact, this -- this neighbor has been
out of the country for prolonged periods of time, so,
Ms. McKeon has just been able to obtain a letter from
them which I have with -- with me and I'd like to give
to the Board if --

CHATIRPERSON GRIFFIS: That's fine. Yes,
we'll take that into the record.

MR. SANTALLA: -- possible.

CHAIRPERSON GRIFFIS: So, has there been
any other evidence or is it -- 1is it -- is it your

testimony that this would not unduly affect the light
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and air of the adjoining properties?

MR. SANTALLA: That is -- that is correct.

CHAIRPERSON GRIFFIS: And you're not aware
of any other neighbor raising the issue or any
concern?

MR. SANTALLA: No, we -- we appeared
before the ANC in November of 2002. We appeared
before the commission of the 0ld Georgetown Board in
December of 2002 and then again in May or June of
2003.

It's only when we went forward into the
permit process did we become aware that we had a -- a
zoning issue.

CHAIRPERSON GRIFFIS: I see.

MS. MCKEON: I also appeared -- I'm sorry.
I appeared before the -- the ANC again in January.
CHATIRPERSON GRIFFIS: We're a city of

committees. Aren't we?

MS. MCKEON: It's amazing.

CHATIRPERSON GRIFFIS: Indeed. And will
this have -- will this unduly affect the wuse or
privacy of the adjacent neighbor?

MS. MCKEON: Not at all.

CHAIRPERSON GRIFFIS: Okay. Go ahead.

MR. SANTALLA: Here's the site -- the site
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elevation that faces the public alley with trees and
fences and you can see how the structure --

CHAIRPERSON GRIFFIS: Okay. And the
proposed addition is brick. Is that correct?

MR. SANTALLA: It is brick.

CHAIRPERSON GRIFFIS: And it's been --
it's -- it's detailed. There's some -- in there. The
existing property is also brick. Is that correct?

MR. SANTALLA: That is correct.

CHATIRPERSON GRIFFIS: Can you see the
addition from the street?

MR. SANTALLA: No, not really.

CHAIRPERSON GRIFFIS: Okay. If you --

MR. SANTALLA: You have to approach that
public alley and --

CHAIRPERSON GRIFFIS: Right.

MR. SANTALLA: -- and really look for it.

CHAIRPERSON GRIFFIS: Okay. And is it --
what is the -- would this wvisually intrude or not
maintain the character of the house if it could be
seen from the street?

MR. SANTALLA: No.

CHAIRPERSON GRIFFIS: Okay. What else?

MR. SANTALLA: This is just the -- the

rear elevation that shows a basic brick box with entry
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made out of wood and -- wood and glass.
CHAIRPERSON GRIFFIS: Good.
MR. SANTALLA: And as I mentioned, we've

presented to the 0ld Georgetown Board and received

approval.

CHAIRPERSON GRIFFIS: Indeed.

MEMBER ZAIDAIN: You're done with them?
They're not requesting any -- any kind of design

modifications or anything?

MR. SANTALLA: No.

MEMBER ZAIDAIN: Okay.

MR. SANTALLA: We went for a conceptual in
November of 2002 and then last year in --

MEMBER ZAIDAIN: Yes.

MR. SANTALLA: -- in May or June we
received final approval.

CHATIRPERSON GRIFFIS: Good. Question on
the Board? Any other questions? Excellent. Anything
final?

MR. SANTALLA: No.

CHAIRPERSON GRIFFIS: Very well. Let's go
to the Office of Planning's vreport then. Their
submission.

Have vyou seen? Reviewed the Office of

Planning's memo? You don't -- you don't have a copy?
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MS. MCKEON: No, I don't know anything
about it.

MR. SANTALLA: No.

CHAIRPERSON GRIFFIS: Okay. Well, it's a
darn good memo. So, you ought to get a copy before

you leave.

But, let me say a very good morning to Mr.
Moore. If he wants to summarize or highlight his
report.

MR. MOORE: I'm John Moore again the
Office of Planning Development Review Specialist.

The Office of Planning will stand on the
record in its support of this application.

Forgot to mention also historic
preservation also approved it.

MS. MCKEON: That's right. That's right.

That's right.

CHAIRPERSON GRIFFIS: See that. He's
taking care. I would -- I would recommend picking up
the report. It is an excellent one and he's standing
on the record. So, we won't go through. But, he
outlines the entire test and he does it very well and
it's based on the information that you gave him.

There is also on the back portion a -- an

aerial photograph of the site and also the zoning and
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land use map which informs the Board extensively as we
review the application.

Is there a representative from the ANC-2E
here?

MS. MCKEON: No, but they sent -- I called
them the other day. They said --

CHAIRPERSON GRIFFIS: Indeed. We have
Exhibit Number 22 from Mr. Birch that was indicating
the ANC has no objections to the applicant's request
for special exception. It does note that it was
properly noticed and that a quorum was present.

Does it meet the standards? Then it does
meet the standards to be given great weight for which
we will now accord it.

I don't have any other government agency
reports unless the applicant's aware of any other
submissions.

MR. SANTALLA: No.

CHAIRPERSON GRIFFIS: Okay. Very well.

Is anyone else here to testify in this Application

17112 at this time? Persons to testify either in
opposition or in support. Noting -- I know you are
submitting a letter of support. Is that correct?

From the adjacent neighbor.

MS. MCKEON: Correct.
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MR. SANTALLA: That is correct.

CHAIRPERSON GRIFFIS: And we'll take that
into the record at this time. If there's nothing
further then in terms of the application itself, I'll
turn it over to you for any closing remarks that you
might have. Grand summations.

MS. MCKEON: No, thank you. Thank you for
your time.

CHATRPERSON GRIFFIS: Very well. Thank
you very much.

I think it's appropriate and the record is
full on this case to move approval of Application of
17112 pursuant to a special exception to allow the
construction of one-story addition to a single-family
row dwelling under Section 223.

This has not met the open court
requirements under 406 at the premises of 3422 N
Street, N.W. and I'd ask for a second.

VICE CHAIR MILLER: Second.

CHAIRPERSON GRIFFIS: Thank vyou, Ms.
Miller. It think it's fairly clear that the entire
test of the 223 special exception has been met. This
Office of Planning -- I think the Board can rely

extensively on Office of Planning's report as it

outlines the entire test of the regulations and then
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from the information that's submitted today and the
testimony  provided it is a very strong and
straightforward case.

Others? Deliberation on the motion. The
motion before us. It's been seconded. Let me ask all
those in favor signify by saying aye.

(Ayes.)

CHAIRPERSON GRIFFIS: And opposed? Very

well.

MS. BAILEY: Mr. Chairman, the vote is
recorded as 5-0-0 to approve the application. Mr.
Griffis made the motion. Ms. Miller second. Mr.

Zaidain, Ms. Mitten, and Mr. Etherly are in agreement.

And is this a summary order, Mr. Chairman?

CHAIRPERSON GRIFFIS: I think that would
be fine. Yes.

MS. BAILEY: Thank you, sir.

CHAIRPERSON GRIFFIS: Good. Thank vyou.
Thank you very much.

MR. SANTALLA: Thank you very much.

CHAIRPERSON GRIFFIS: Appreciate your
time. Good luck.

MS. MCKEON: Thank you.

CHAIRPERSON GRIFFIS: And enjoy. Mr.

Zaidain. That's right. Very well. Ms. Bailey, any
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other business for the Board in the morning session?

MS. BAILEY: No, sir.

CHAIRPERSON GRIFFIS: Then we can adjourn
the morning session of 10 of February 2004. Thank you
all very much.

(Whereupon, the hearing was recessed at

11:09 p.m. to reconvene this same day.)
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A-F-T-E-R-N-O0-O-N S-E-S5-S-I-0O-N

1:12 p.m.
CHAIRPERSON GRIFFIS: Good afternoon,
ladies and gentlemen. Let me call to order the 10th
of February -- February 2004 public hearing of the

Board of Zoning Adjustment of the District of
Columbia.

My name is Geoff Griffis. I am
Chairperson. Joining me today is Ms. Miller, Vice
Chair. Also, Mr. Etherly. Representing the National
Capital Planning Commission with us this afternoon is
Mr. Zaidain.

Copies of today's hearing agenda are
available to you. They are located where you entered
into the hearing room on the wall. Please pick up an
agenda if you want to see what we are going to tackle
this afternoon.

Several important items of note. First of
all, all proceedings before the Board of Zoning
Adjustment are recorded. They are now recorded in two
fashions.

First, we have the court reporter who is
sitting to my right. The court reporter, of course,
establishes the transcript which is an important and

integral part of any record that is created.
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The second, it is a pleasure for the Board
to remind those that have heard me say it before and
announce to those that haven't we are also broadcast
live on the Office of Zoning's website. So, these
proceedings are now being broadcast.

When presenting information attended to
that level of recording, I ask several things. When
coming forward to speak to the Board, you will need to
first fill out two witness cards. Witness cards are
located at the table where vyou entered into the
hearing room and also at the table in front of us.
Those two cards go to the recorder who sits to my
right prior to coming forward to speak to the Board.

When presenting to the Board, you need to
sit down, make yourself comfortable. You will need to
give your name and vyour address first Dbefore
continuing with any information. That will be, of
course, so that we can give you credit for what is
stated in the record.

I would also ask after you have finished
speaking that you turn off the microphone so we don't
have any sort of feedback from the -- several
microphones being on.

Also, I asked that people turn off all

cell phones and beepers at this time so that you don't
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disrupt any of the testimony in our procedures.

The order of ©procedures for gspecial
exceptions and variances i1s first we will Thave
statement and witnesses by applicant.

Second is any government reports
attended to the application such as Office of Planning
or Department of Transportation.

Third would be the ANC report for which
the property is located.

Fourth would be persons or parties in
support of an application.

Fifth would be persons or parties in
opposition.

Sixth and finally, we would have any
rebuttal testimony or closing statements by the
applicant.

I will note that persons giving testimony
in any application are allowed three minutes for that
presentation and we will keep an eye on the clock if
we do have that type of testimony today before us.

An important piece, cross examination, of
course, 1is allowed. That 1is cross examination of
witnesses by the applicant or parties in a case. The
ANC within which the property is located is

automatically a party in the case and, of course, then
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would be afforded cross examine rights.

The record will be closed at the
conclusion of our proceedings today except for any
material that is specifically requested by the Board
and we will be very specific on what 1is to be
submitted and when it is to be submitted into the
Office of Zoning. After that material 1is received,
the record would then be finally closed and no other
information would be accepted into the record.

It's wvery important to establish the
record because that is exactly what we will deliberate
on.

Of course, the Sunshine Act requires that
this Board conduct all proceedings in the open and
before the public. This Board may, however,
consistent with its rules of ©procedure and the
Sunshine Act enter into executive session. Executive
sessions are used for purposes of reviewing records or
deliberating on a case.

The decision of this Board in contested
cases of which all of these are set up to be must be
based exclusively on the record. Therefore, we ask
that people present today not engage Board members in
any type of conversation so that we do not give the

appearance of receiving information off or outside of
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the record and also stress again the fact of what you
want us to deliberate on should be presented into the
record 1in some fashion, either in written or in
testimony today.

At this time, the Board will consider any
preliminary matters. Preliminary matters are those
which relate to whether a case will or should be heard
this afternoon such as request for a postponements,
continuances or withdrawal or whether proper and
adequate notice has been provided of the application.

If you are not prepared to go forward
today or if you believe that the Board should not
proceed with a case today, I would like you to come
forward and have a seat at the table as an indication
of having a preliminary matters.

Let me say a very good afternoon to our
staff, Ms. Bailey on my very far right and Mr. Moy and
we have represents of the Corporation Counsel with us
also this afternoon.

Ms. Bailey, are you aware of any
preliminary matters for us at this time?

MS. BAILEY: Mr. Chairman and to members
of the Board, good afternoon.

Mr. Chairman, just for clarification for

the staff, will the Stanton Park Neighborhood
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Association discussion be taking place this afternoon?
CHAIRPERSON GRIFFIS: Yes, we have a Board
preliminary matter which we will bring up after I
clear what else we have to entertain.
MS. BAILEY: There is a request, sir, for
Application Number 17110, the Millennium Arts Center

for a postponement of that case this afternoon, Mr.

Chairman.

CHATRPERSON GRIFFIS: Okay. Is there a
representative from Millennium Arts here? Okay. Let
me -- let me do this. Have vyour -- make vyourself

comfortable. Turn off your microphone.

We're going to take up -- 1f there's
nothing else, we're going to take up the Board's
preliminary matter. So, don't go anywhere. We'll be
right with you and let's do entertain that.

I understand that the Board is interested
in a brief discussion on the previous case that we
have heard.

Ms. Miller.

VICE CHAIR MILLER: Yes, Mr. Chairman. I
would 1like to move that this Board reconsider our
denial of Appeal Number 17043, Stanton Park
Neighborhood Association.

That case really had two parts to it and
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in my view, we fully deliberated on the first part,
but not on the second part.

The first part dealt with whether or not
the parking for the health care facility was still
within the authority of the BZA in 1light of Zoning
Commission text amendments that were enacted in
response to a consent decree with the Justice
Department related to the Fair Housing Act and in my
view, the Board fully deliberated that issue and
determined that the health care facility governed by
359 was as a result of the Zoning Commission text
amendment a matter of right use and, therefore, the
BZA did not have authority over it as a special
exception pursuant to that provision.

We spent an extensive amount of time
discussing that issue.

Then the second issue which had been by
the appellants and by the ANC was then whether the
Zoning Administrator had determine the correct
analogous use for that parking given that there was no
specific parking delineated for that health care
facility which was also considered a nursing home.

And I would 1like to bring the Board's
attention to -- we had another case, Appeal Number

16839 of Advisory Neighborhood Commission 4A in which
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the Board analyzed analogous uses and the laws that
the ZA looks to the parking schedule for the use most
comparable to the --

CHAIRPERSON GRIFFIS: Let me interrupt you
there Dbecause it  seems like vyou're going to
substantively argue.

VICE CHAIR MILLER: No. No. No, I was
just saying what we didn't do was what we were suppose
-- what I believe we should have done was the type of
analyses both look to the nature of the use and the
impacts of the use on the public.

CHAIRPERSON GRIFFIS: Okay.

VICE CHAIR MILLER: And I don't believe
that we did that. So, that's -- that's the basis for

my motion.

CHAIRPERSON GRIFFIS: Excellent. So, we
have a motion before us. Is there a second?
MEMBER ZAIDAIN: Mr. Chair, I'll -- I'll

second the motion.

CHAIRPERSON GRIFFIS: Thank you

MEMBER ZAIDAIN: And I'd like to speak to
it since -- since I was the one that made the -- the
motion during the decision making to deny the full
appeal.

CHAIRPERSON GRIFFIS: Right.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87

MEMBER ZAIDAIN: At that time in reading
the transcript, I was not willing to amend that --
that motion because at that time, I felt that we had
-- well, I was comfortable with denying the whole
appeal, but after this issue -- well, this issue's
been raised by Ms. Miller and after looking further
into it, it seems that we should have had more
discussion on that issue specifically.

It was a critical part of the -- is a
critical aspect of the appeal Dbrought by the
neighborhood association and there was enough -- there
was -- there was substantial amount of information in
the record both through testimony of the appellant and
DCRA particularly that would have allowed us a much

more broader discussion of that issue.

So, I -- I would be happy to support a
reconsideration of this. However, you know,
obviously, we're not sure how it's going go. You
know, the -- the -- the outcome may be the same.

I will say that there was a lot of things
discussed in the initial hearing that talked about
precedent and -- and, you know, how this will impact
other ugses. I -- I -- I'm -- I -- I don't necessarily
buy into that because this 1s an extremely unique

situation in my mind. This use 1is intermingled in
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with a -- with a more -- more intense use, that being
the hospital and -- and surrounding facility.

It's also unique in the sense that are
existing Board orders that albeit may or may not be
valid -- well, are not wvalid. That's how we
determined our appeal, but still, there was
significant information contained in those orders that
this Board acted on that would have -- may or may not
have been important for the Zoning Administrator to
look at.

So, I don't really -- I don't really have
a huge precedential concern as -- as some people in
the community think.

So, I'd be happy to support the motion. I

don't think we handled the -- the case sloppily as --
as some people may -- may think. I do think that we
had exhausted that -- that case and maybe another case

that day to the point that we had to act on a motion
and -- and we did the best we could.
But, I think Ms. Miller's raised a good
point and I think it's worthy of reconsideration.
CHAIRPERSON GRIFFIS: Thank vyou, Mr.
Zaidain. Others? Motion before wus. It's been
seconded.

I'd like to just reiterate the fact that,
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of course, our -- the Board's work is not done nor is
its responsibility fulfilled wuntil the order is
actually written and issued. I think it's a very
responsible move for the Board to look back at the
transcript and -- and our memory and the record that
indicated that perhaps we didn't deliberate fully on a
single issue.

I think Ms. Miller has adequately
addressed that fact that there were two distinct
issues that were to be deliberated on. The second was
a little 1lacking and so, I would support the motion
also and note the fact that we would not revisit any
of the substantive issues of the first and go to the
second and that is as it's laid out whether the -- the
correct and most analogous use was derived in order to
calculate the parking requirement.

That being said, Mr. Zaidain.

MEMBER ZAIDAIN: Yes, I just want to just
kind of reiterate something you said and I'm sure
you'll clarify this when you get into the kind of
administrative part of this -- of this action here.

One of the reasons why I supported the
reconsideration was I think there was enough
information in the record that we could -- we could --

you know, we could look into this. Obviously, we'd --
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if not, we'd have to go into a rehearing which would
change the -- vyou know, change the aspect of what
we're doing here, but I think this was a critical part
of the appeal that was presented by the appellant and
I think we should have just disposed of it a little
bit better and -- and -- and we can spend some more
time on it.

CHAIRPERSON GRIFFIS: I think it needs to
be said no further than that except that our -- our
deliberation is what forms the writing of the order
and without a sufficient and adequate substantive
deliberation, there would not be necessarily the basis
to write a full and binding order.

Any others? Very well then. We have a
motion before us. It's been seconded. I asked for

all those in favor signify by saying aye.

(Ayes.)

CHATIRPERSON GRIFFIS: And opposed. Mr.
Moy .

MR. MOY: The staff would record the vote
as 4-0-0. This is on the motion to -- by Ms. Miller
the Vice Chair to reconsider the -- to reconsider the

denial of Application Number 17043 that was just
decided on January the 6th, 2004. This was seconded

by Mr. Zaidain. Also in favor of the motion is Mr.
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Griffis, Mr. Etherly and we have an absentee vote by
Mr. Hood which gives the final vote as 5-0-0.

CHAIRPERSON GRIFFIS: Excellent. Thank
you very much, Mr. Moy.

So, for clarity, we've done a motion that
we will reconsider. Reconsideration will be set for
the 24th of February.

It should also be clearly noted by the
Board, I'm sure we're well aware of it, that this is a
deliberative session. It will be a special public
meeting set for the 24th.

Therefore, the record is open for our
deliberation, but it's not open to accept any further
material.

As Mr. Zaidain I think adequately
addressed, there is sufficient amount of information
addressing this issue for a full deliberation and
we'll conduct it that way.

Mr. Zaidain, question?

MEMBER ZAIDAIN: Well, I just -- I Jjust
want to make sure that I -- because I think this is
the first time this has happened since I've been on
the Board. We -- we're not reopening the whole entire
appeal. We're Jjust looking at the issue that Ms.

Miller based her motion on and that was the analogous
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parking is determined by DCRA. We're not --
CHATIRPERSON GRIFFIS: That's correct.
MEMBER ZAIDAIN: The -- the denial -- the
aspects of the denial of the appeal that were outside
of that frankly that we have special exception
authority over parking, that -- that still stands.
CHAIRPERSON GRIFFIS: That's correct.
MEMBER ZAIDAIN: Okay. I just want to
make sure.
CHATIRPERSON GRIFFIS: That's correct and

we won't be accepting any additional information on

this.

Okay. Everyone clear? Very well. Thank
you.

In which case, the next preliminary
matter.

MS. GIORDANO: For the record, Cynthia
Giordano from Arnold & Porter Law Firm. With me
representing the applicant, the Millennium Arts

Center, is Bill Wooby is the founder and director of
the Millennium Arts Center.

CHAIRPERSON GRIFFIS: Good tie choice for
the Millennium Arts Center Director. Okay.

MS. GIORDANO: We're requesting a

postponement today.
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There has been a fair amount of negative

submissions 1in the record by the city that we're

grappling with. We take issue with the letter
submitted by corporation counsel. The city did
authorize us to file this variance application. It

was clear what we were filing it for.

Mr. Wooby's organization, the Millennium
Arts Center, 1s really constructively the owner in a
number of ways. They are a long-term lessee of the
property and they have an option to buy the property
and that option continues for another six years. So.

CHAIRPERSON GRIFFIS: So, you -- you need
your postponement to gather that case?

MS. GIORDANO: To gather that case as well
as to look at some alternative remedies. We may be
amending the application.

CHAIRPERSON GRIFFIS: Okay. Okay. Any
questions from the Board? We don't have any party
request in this. Is that correct? Ms. -- is the ANC-
6D present? Okay.

Well, I think you've -- I think you've
touched upon the -- the -- the larger issue of concern
that the Board also had in terms of the District's
representation in their second letter in the file.

So, clearly, that would need to be addressed.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

94

It's an interesting argument you're
beginning. I -- well, perhaps the owner and how you
establish that.

So, is their any objection from the Board?

MEMBER ZAIDAIN: No, I -- I just note in
our -- 1n our notes on this case, there's a -- there's
an issue with posting and just since we're granting
some additional time, if that could be remedied.

MS. GIORDANO: We have the affidavit of
posting. It's -- it's late.

CHAIRPERSON GRIFFIS: Okay. The --

MS. GIORDANO: Because --

CHATRPERSON GRIFFIS: -- the -- are late,
but not the posting. Is that correct?

MEMBER ZAIDAIN: Says there's 13 instead
of 15 days.

MS. GIORDANO: Yes, the posting was two
days late as well.

CHAIRPERSON GRIFFIS: Two days. Okay.
What -- what are you -- what are you offering for the
next hearing date?

MS. GIORDANO: We were told by staff that
the next hearing available date might not be until May
and that would I think give us sufficient time.

CHATIRPERSON GRIFFIS: Okay. Ms. Bailey,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

95

do you have a date in mind?

MS. BAILEY: Mr. Chairman, there could be
-- 1f the applicant is available in April, after April
on or after April 20th. That would be appropriate
unless you prefer a May date.

MS. GIORDANO: We had already kind of

cleared May as being a time when everybody would be

available.

MS. BAILEY: May 11lth, Mr. Chairman.

CHATIRPERSON GRIFFIS: That's sounds find
to me.

Are you -- Ms. Bailey, in the afternoon or
morning?

MS. BAILEY: Ms. Giordano, do you have a
preference?

MS. GIORDANO: We do not.

MS. BAILEY: Morning, Mr. Chairman.

CHAIRPERSON GRIFFIS: Do we have anything
in the afternoon at this time?

MS. BAILEY: No, sir.

CHATRPERSON GRIFFIS: Let's put it first
thing in the afternoon.

Any difficulties with that?

MS. GIORDANO: No.

CHATIRPERSON GRIFFIS: Okay. Okay.
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Who owns this

MS. GIORDANO: We have not exercised the

option, but we are --
CHAIRPERSON GRIFFIS: No,
don't.

MS. GIORDANO: Right.

I know that you

CHATIRPERSON GRIFFIS: But -- or vyour

client doesn't, but who owns it?

MS. GIORDANO: The District of Columbia.

CHATRPERSON GRIFFIS: How

MS. GIORDANO: It's
building.

CHAIRPERSON GRIFFIS: No,

where 1s it?

so?

an old school

I know, but like

MS. GIORDANO: Oh, D.C. Public Schools has

-- where?

CHAIRPERSON GRIFFIS: Yes, where is the

ownership? Is it DCPS?

MS. GIORDANO: I believe so.

MEMBER ZAIDAIN: Or is

surplus property?

it -- or is it

CHAIRPERSON GRIFFIS: Is it surplus?
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MR. KISHA: I believe it's still the
school.

CHAIRPERSON GRIFFIS: Still the school?

MR. KISHA: Yes. Yes.

CHATRPERSON GRIFFIS: Okay. Actually,
that probably wouldn't be bad to find some clarity on
that, too.

MR. KISHA: That's -- that's who we have
the contract with when we signed it.

CHAIRPERSON GRIFFIS: Can you turn your
microphone on?

MS. GIORDANO: I believe it's DCPS.

MR. WOOBY: I'm sorry.

CHAIRPERSON GRIFFIS: Can you give me your
name and your address?

MR. WOOBY: I'm William Wooby, 1327
Corcoran Street and I believe the school is the owner
because that's who we signed the contract with.

CHAIRPERSON GRIFFIS: Okay. Fascinating.

Very well then. Anything else then? Is everyone
clear?

MS. GIORDANO: Yes.

CHAIRPERSON GRIFFIS: Okay. So, we'll see
you on 1llth of May '04, first in the afternoon again

and we'll look for new submissions at that time. Is
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that correct?
MS. GIORDANO: Yes.
CHAIRPERSON GRIFFIS: Okay.

MS. GIORDANO: Thank you very much.

CHATRPERSON GRIFFIS: Very well. Thank
you all.

MR. WOOBY: Thank you.

CHAIRPERSON GRIFFIS: What's next on the
agenda?

MS. BAILEY: Swearing in the witnesses,
Mr. Chairman?

CHAIRPERSON GRIFFIS: Indeed. If I could
have everyone that's going to testify today to please
stand and give your attention to Ms. Bailey at the
very far right. She's going to swear you in.

MS. BAILEY: Do you solemnly swear oOr
affirm that the testimony you will be giving today
will be the truth, the whole truth, and nothing but
the truth? Thank you.

Should I call the first case, Mr .
Chairman?

CHAIRPERSON GRIFFIS: Yes, if you wouldn't
mind calling 17113.

MS. BAILEY: 11 -- okay. Application of

Stephen P. McCarron, Application 17113, pursuant to 11
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DCMR 3104.1 for a special exception to allow the
construction of a two-story rear addition to a single-
family detached dwelling under Section 223 not meeting
the side yard requirements. It's Section 405. The
property 1is located at 3416 McKinley Street, N.W.
Square 1996, Lot 10.

CHAIRPERSON GRIFFIS: Good. Thank vyou
very much. Good afternoon. If I could just have you
both introduce yourself quickly or briefly.

MR. MCCARRON : Certainly. Stephen
McCarron and --

MS. JOYCE-MCCARRON: Sarah McCarron.

CHAIRPERSON GRIFFIS: And your address?

MR. MCCARRON: 3416 McKinley Street, NW.

CHAIRPERSON GRIFFIS: That's no
coincidence. Right? This 1is the -- all right.
Indeed. Okay.

Let me Jjust summarize quickly for the
Board. Of course, we've been through this and we are
very familiar with this application as all the
applications.

Of course, we do have Office of Planning
coming in with Exhibit Number 22 for approval. We
have the ANC support. Is ANC-3 or 4G represented

today in this application? They are not here present.
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However, they do support the applications. Exhibit
Number 21. We have letters of support which are
Exhibit 8 from nearby neighbors. This 1s a self-
certified application.

I'm going to turn it over to you just for
a brief case presentation.

MR. MCCARRON: Yes, thank you. What we're
trying to do here is -- 1is get an exception. There's
3 feet 8 inches to the side vyard setback as it
currently is. That's -- the current house is on that
line, 3 feet 8 inches.

And we're trying to put an addition on the
back that will expand the kitchen. The kitchen is --
is on the -- on the -- the -- the east side boundary
right now and all we want to do is extend the kitchen
back to where the same -- the same property line on
which now sets a deck, an open deck and the neighbors
who are on our east side I believe has submitted a --
a letter indicating they have no objection and --

CHAIRPERSON GRIFFIS: 1Is the east side on
the bay side, in your fireplace side?

MR. MCCARRON: No.

CHAIRPERSON GRIFFIS: Is that the west
side?

MR. MCCARRON: That's the west side.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

101

CHAIRPERSON GRIFFIS: Okay. So, your
flush wall is your east side?

MR. MCCARRON: That's right.

CHAIRPERSON GRIFFIS: And I'm looking at,
of course, Al of the submission drawings.
Basement/first-floor plan. Okay.

MR. MCCARRON: Okay. And it would just --
it would be -- it would be very impractical and -- and
-- and it really would not work at all if we had to
come in the 8 feet and it certainly would -- would be
aesthetically displeasing based on the size of the
house and -- and where the house sits.

So, for those reasons, we're requesting

that there be a special exception granted.

CHAIRPERSON GRIFFIS: Indeed and -- and --
and, of course, this is a -- a special exception under
Section 223.

Do you have any -- can you tell me will

this impair the light or air or privacy or use of your
adjacent properties and neighbors?

MR. MCCARRON: No, it would not because
the -- the house that's on the -- the side of the --
the kitchen is approximately 15 to 20 feet from the --
from the -- the current boundary line.

CHATIRPERSON GRIFFIS: Yes.
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MR. MCCARRON: So, there won't be any
impairment there. On the other side of the -- the
house, there is already the 8 foot -- we're within the
8 feet side yard requirement and -- and there won't --
I -- I don't think there's going to be any affect on
that side as well even if we -- even given the fact
that we're -- we're within the -- the current side

yard exception.

CHATRPERSON GRIFFIS: And neither of the
adjacent neighbors brought any -- any sort of issue of
that to your attention?

MR. MCCARRON: ©No. No, not at all.

CHAIRPERSON GRIFFIS: No concern about
privacy or light and air getting to their properties?

MR. MCCARRON: No. No.

CHAIRPERSON GRIFFIS: They're both --
they're both fully detached houses also. Is that
correct?

MR. MCCARRON: That's -- that's correct.

CHAIRPERSON GRIFFIS: Okay. And the

addition, can it be viewed from the street?

MR. MCCARRON: No, 1t cannot be wviewed
from McKinley Street. I -- I -- well, let me put it
this way. There's a huge tree between the two houses
that blocks any view of -- of the back of the house.
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CHAIRPERSON GRIFFIS: Does this fit within
the character -- the architectural character of the
surrounding area?

MR. MCCARRON: Yes, it does.

CHATRPERSON GRIFFIS: Okay. Any other

questions from the Board? Mr. Zaidain.

MEMBER ZATIDAIN: Just a point of
clarification and maybe -- this is for the applicant
or any of the Board members. Exhibit 3 is the survey

plat which I assume was submitted for a permit and it
-- does this adequately reflect vyour project as it
stands now or has there been a change since this?

MR. MCCARRON: No, there's been no change
in the -- in the plans or we -- we've made no -- no
other changes.

MEMBER ZAIDAIN: Okay. Because I just --
because it seems like it got stamped off as complying
with zoning and that kind of threw me off.

MR. MCCARRON: Well, what happened was the
-- the architect thought that there was sufficient
room because she measured from the fence. There's a
fence between our house and the -- and the -- the side
-- the house next door.

MEMBER ZAIDAIN: And that's noted in the

dash line?
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MR. MCCARRON: I think so. Yes.

MEMBER ZAIDAIN: Okay.

MR. MCCARRON: Anyway she submitted it and
-- and then we -- we were especially concerned. We
didn't want there to be any sort of a problem. So, we
decided to have another -- have an official survey
from a D.C. surveyor.

MEMBER ZAIDAIN: Right.

MR. MCCARRON: A licensed D.C. surveyor
and that's when he came out and said wait a minute.
You're -- you're -- you're not within the 5 feet. So,
that --

MEMBER ZAIDAIN: Yes, it looks 1like that

fence is on somebody else's property line, but -- yes,
that would explain it. That -- that makes sense.
MR. MCCARRON: Yes, the -- the fence -- we

thought the fence was the property line, but it turns
out that --
MEMBER ZAIDAIN: Yes, it's not.

MR. MCCARRON: -- it wasn't. It was built
-- it was built inside his property line.

MEMBER ZATDATIN: Okay. Well, that
explains it. Thank you very much.

MR. MCCARRON: Yes.

CHAIRPERSON GRIFFIS: Any other questions
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from the Board? Okay. Yes.

MR. MCCARRON: I just have one -- I -- we
-- we were sort of hoping that if -- what's -- does
the Board vote on this now or is it -- do we -- do you

take it under consideration?

CHAIRPERSON GRIFFIS: Vote, flip a coin,
whatever we -- oh, I shouldn't say that. No, let me
run -- let me run through. You know, in seriousness,
what we're going to do and I've hurried you along a
little bit. The Board is very familiar with 223 and
223 is -- 1s made for this type of application and
quite frankly, we shouldn't be taking a lot of time.
If there's a problem, we already know about it. We
evidence it and address it.

We don't -- at this point, my indication
from my Board and myself there isn't a great amount of
problem with this.

We're going to go to the Office of
Planning's report, other government reports, the ANC.

Then we go through to see it anyone else
has to testify. Obviously, it's open to anyone in the
-- in the general public to testify.

Then we're going to turn to you just for
closing remarks and then the Board I would imagine, of

course I can't predict with these folks, but I would
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imagine we'd probably do a motion today and have a
bench decision.

So, we should be in a matter of moments.

Let's say a great afternoon to the Office
of Planning representative who's here with us today.

MR. MORDFIN: Good afternoon, Chair and
members of the Board. My name is Stephen Mordfin with
the Office of Planning.

And this application 1is in conformance
with the provisions of Section 223 in that the
proposed building addition is to a one-family dwelling
within the R-1-B District in which it is permitted.

And the light and air and privacy and use
and enjoyment of neighboring properties should not be
unduly compromise. The only property directly
affected by this application is to the east which is
improved with a large eside vyard and the proposed
addition is shorter than the existing deck that it
will replace and the existing lot width predates the
zoning regulations and will not be affected by this
application.

The addition will not be visible from the
street, but will be visible from the alley. However,
it will be set by a minimum of 41.5 feet from the rear

lot line, in excess of the minimum 20 feet required.
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Therefore, it will not visually intrude wupon the
character, scale, and pattern of houses along the
alley. Graph representations and photographs of the
proposal were submitted as a part of the application
and the lot occupancy is proposed to be 25.42 percent,
less than the maximum 50 percent permitted by the
section and this application will not result in the
introduction or expansion of a nonconforming use.

Therefore, the Office of Planning
recommends that this application be approved as
submitted.

CHATIRPERSON GRIFFIS: Excellent. Thank
you very much and as always a very complete and
informative report.

Are you -- do -- do you have the Office of
Planning's recommendation report?

MS. JOYCE-MCCARRON: No.

CHAIRPERSON GRIFFIS: Okay. It's well
worth picking up and taking a look at because I think
the Board may rely heavily on it in its deliberation
and decision.

Thank you very much.

Questions from the Board of OP? Does the
applicant have any cross examination of the Office of

Planning? Anything that you've heard that you want to
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cross examine?

MR. MCCARRON: No.

CHAIRPERSON GRIFFIS: Okay. Then let's
move on to the ANC report which I did already indicate
is Exhibit Number 21. It was timely filed. It does
meet the requirements to be given great weight. Is
that correct, Ms. Miller?

VICE CHAIR MILLER: That's correct.

CHATIRPERSON GRIFFIS: Okay. And it 1is
supporting the application. Are there any issues for
the Board to bring up in regards to the ANC letter?
Does the applicant have anything to address in terms
of the ANC letter?

MR. MCCARRON: No.

CHAIRPERSON GRIFFIS: Okay. And again,
there's no representative from 3 or 4G here today.

Is anyone here attendant to Application
17113 to give testimony either in favor or in
opposition to this application? Anyone? Now would be
the time to give testimony.

Not seeing indication of a person present
to give testimony, I will turn it over to you for any
kind of closing or summation remarks.

MR. MCCARRON: Just very briefly, I would

hope that based on everything you've heard today that
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you will grant the exception today. Thank you.

CHAIRPERSON GRIFFIS: Good. Thank vyou
very much.

I noted that Office of Planning -- and
maybe I missed it. I think they just went quickly

over it, but obviously one of the requirements, the
lot occupancy and when we got to light and air, it's
interesting that your lot occupancy, actually, you did
mention it, is well below that which is allowed matter
of right not to mention the additional lot occupancy
and it really goes to the affect of how this mass sits
on the property which -- which 1is important mass.
That's obviously what we're looking at.

I think it goes without saying I would
like to move approval of Application 17113 for a
special exception for the construction of a one-story
addition with a basement to the rear of the existing
single-family detached dwelling proposed for 3416
McKinley Street, N.W. and I'd ask for a second.

VICE CHAIR MILLER: I second.

CHATIRPERSON GRIFFIS: Thank you very much.

I think as OP's report and I think the Board can rely

heavily on it, but as the statement of the Office of
Planning said that they meet all the requirements for

the special exception under 223 as we have evidenced
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both written and orally today and gone through the
issue.

We have nobody in -- raising any evidence
of the contrary and so I believe it holds very
strongly and I'd take other deliberation at this time
if there's any other comment -- comments, deliberation
by the Board.

Therefore, we have a motion before us and
seconded. Ask for all in favor signify by saying aye.

(Ayes.)

CHAIRPERSON GRIFFIS: And opposed?

MS. BAILEY: The vote 1is recorded, Mr.
Chairman, as 5-0-0 to approve the application. Motion
made by Mr. Griffis. Seconded by Ms. Miller. Mr.
Zaidain and Mr. Etherly are in support and the Zoning
Commission member is not present this afternoon.

CHAIRPERSON GRIFFIS: Good and --

MS. BAILEY: Excuse me, sSir.

CHAIRPERSON GRIFFIS: Go ahead.

MS. BAILEY: A summary order?

CHATRPERSON GRIFFIS: Yes. Very well.
That's it. Thank you very much.

MR. MCCARRON: Thank you very much.

MS. JOYCE-MCCARRON: Thank you very much.

CHAIRPERSON GRIFFIS: Appreciate it and
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enjoy that porch out back.

MR. MCCARRON: Thanks.

MS. JOYCE-MCCARRON: Thank you.

CHAIRPERSON GRIFFIS: Let's move on then
to the next case in the afternoon.

MS. BAILEY: Application Number 17111 of
2412 Limited Partnership pursuant to 11 DCMR 3103.2
for a wvariance from the floor area ratio requirements
under Section 402, a variance from the lot occupancy
requirements under Section 403, and a variance from
the nonconforming structure provisions under
Subsection 2001.3 to allow a two-story addition to an
apartment house in the R-5-B District at premises 2412
17th Street, N.W. also known as Square 2566, Lot 819.

MS. BAILEY: Ms. Giordano, there was a --
we didn't receive your affidavit of posting. Did we
get that?

MS. GIORDANO: I believe that we faxed it
yesterday.

MS. BAILEY: We needed the original copy.

MS. GIORDANO: Oh, I'm sorry.

MS. BAILEY: Thank you very much.

CHAIRPERSON GRIFFIS: Okay. We're ready.

MS. GIORDANO: Good afternoon. For the

record, my name's Cynthia Giordano from Arnold &
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Porter Law Firm.

We -- first, I'd 1like to introduce our
project team. The applicant is Castle Management
Corp. represented by Joe Kisha and Mr. Rigelsky. They
will be presenting the background on the project, the
objectives of the project, and explaining some of the
difficulties involved in renovating this building.

Mr. Colbert from Eric Colbert & Associates
is the project architect and he will be doing an
architectural presentation of the project.

And Mr. Gross -- Nate Gross from my
office, Arnold & Porter, is a professional planner who
has been accepted as a planning expert by this Board
and I'll ask that you accept him. He's going to be
presenting planning testimony relative to the
consistency of this project with the zone plan and the
lack of any adverse impacts that this project will
have on neighboring properties.

CHAIRPERSON GRIFFIS: Okay. And wait
moment .

MS. GIORDANO: I believe we've submitted
Mr. Gross' résumé for the record.

CHAIRPERSON GRIFFIS: Okay. It's in the
record. Is that correct? Now, it is.

Any questions from the Board?
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MEMBER ETHERLY: No objection, Mr. Chair.

CHAIRPERSON GRIFFIS: Okay. Is the ANC
represented today?

MS. GIORDANO: I don't believe they're in
attendance, but they've submitted a letter into the
record in support of the project.

CHAIRPERSON GRIFFIS: Right. This is ANC-

1C?

MS. GIORDANO: Yes.

CHAIRPERSON GRIFFIS: Okay. Questions?
Clarification from the Board? Excellent. I don't

think we should spend a lot of time on this. We have,
in fact, established Mr. Gross as an expert in land
use and planning and I think we should accept him
again for this application.

MS. GIORDANO: Thank vyou. By way of
background, this project -- a very similar project on
this property was approved previously by the Board in
1993. We are asking for a wvariance from 1lot
occupancy, a variance from FAR, and a variance from
the prohibition on enlarging a nonconforming
structure.

Previous case involved the same variances
and more and the density of this project is a 1lot

lower than the previous case. Since the BZA approved
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a renovation and an FAR variance for this project in
1993, the owner has been struggling to develop the
property. Market just wasn't right before.

There are very significant problems
associated with developing this project and we'll be
going into them in some detail, but over the 1last
couple of vyears, we've been working with him to
reformat this project, to reformat the variance relief
required, and we've reduced the amount of variances
that are required and fortunately, the market is -- is
still with us and we believe we have a feasible
project that if approved can go forward at this time.

The property's been essentially vacant for
over six years. The only occupants are the -- the
applicant himself who has been living there along with
a security guard in the building.

So, i1f there aren't any questions, at this
time I'd like to proceed with our first witness Mr.
Kisha.

CHAIRPERSON GRIFFIS: The importance of
the previous order, it obviously expired. It wasn't
invoked. 1Is that right?

MS. GIORDANO: Right.

CHAIRPERSON GRIFFIS: Invigorated.

MS. GIORDANO: It was -- 1t was -- 1t
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expired because we didn't proceed to get a building
permit.

CHAIRPERSON GRIFFIS: Right.

MS. GIORDANO: But, I think it serves as a
good 1legal precedent for the wvariance relief that
we're asking for today.

CHAIRPERSON GRIFFIS: Okay.

MR. KISHA: Hello. My name is Joe Kisha.

I live at 2412 17th Street which is in the building
and I've lived in the neighborhood for approximately
20 years within four or five blocks of the building.

And we -- we originally had the 93
variance approval and the approval process which took
about a year and a half to go through the Reed-Cooke
Association. The ANC approved, but then the economy
and the community was such that we could not get
financing and so, we had to wait for the cycle to come
back around.

We had to deal with some perceptions or
reality of -- of drugs and crime in our particular
area before we could get lenders to back around. In
fact, over the 1last probably four vyears, we were
turned down by about seven major lenders in the city
only because they would see crime statistics or go

there at certain times of the day and see people
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loitering.

And their -- their belief system and their
perceptions and some of it being real caused them to
be unwilling to do that, but with the additional
development that's going on in the neighborhood, we

now have a lender that's willing to step forward to do

this.

Having said that, I'd like to give you a
little bit of background about myself. I am -- my
company is a small company. We only do one or two
projects a vyear. We worked primarily, almost

exclusively in the District of Columbia.

Primarily, what we do 1is we create
affordable housing. We originally purchased this
building ten years ago to do a market-rate coop. I

mean condo and the reason for that was because I had
been involved in on a consulting basis and as a
general contract for Washington Inner City Self Help
with another nonprofit.

David Fried and Steve Coleman were
involved -- they -- they renovated The Hilltop which
is the building two doors away from 2412 17th Street.

At the time, I was also on a committee
with City Council Member Smith to get the subway

opened in that -- 1in Adams Morgan, Mt. Pleasant.
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Because at that point, the subway had run out of
funding and so, we had to fight wvery hard to get that
funding put back in place and we think that that
slowed down some of the economic development, that
allowed people to come from four or five blocks away,
come into neighborhood, break into cars, cause
problems, cause perception problems with lenders.

And now, we are at a point where those
things have turned around and we can go forward.

Recently, what I've done is -- since I
know everybody in the Reed-Cooke -- most of the people
in the Reed-Cooke Neighborhood Association and most of
the people in the ANC, because I served for four years
as president of the U Street Neighborhood Association.

I was co-chair of the Ward 1 Comprehensive Plan
Housing Committee and me and Karen Colias held all
those meetings for about a year and half.

During that time period, the Reed-Cooke
overlay was being discussed and being passed. So,
that was integral into our comprehensive plan that was
finally approved by our neighborhood meetings and it
was eventually adopted into the comprehensive plan
that we have in place today.

In addition, I've been appointed by the

mayor to sit on the -- the Rent Control Review
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Extension Commission. I've been appointed by the
Director of DHCD to sit on a minimum of three various
committees to create affordable housing and in 2002,
we did the first -- we did the largest project the HFA
financed with tax-exempt bonds on 386-units apartment
complex at the corner of Stanton Road and Suitland
Parkway that was owned by Margaret Stuart which was 60
percent vacant and we a very successful project.

We built the first lofts east of the river
and it was completely leased up before construction
was completed and those rents are below market rate
today.

When we first did that, the Hope Six for
Hanson Ridge and stuff had not been approved yet and
we think that that was integral to a 1lot of the
development that you see going on in Anacostia.

CHAIRPERSON GRIFFIS: I think we're going
to have to rescind our decision to make Mr. Gross the
expert and we'll bestow you the expert status.

But, in all seriousness, understand that I
think it's -- it's clear to the Board that you have
experience in the larger more macro issues of
financing and development and so, we'll take under
acknowledgement and vyour statements now addressing

specifically this piece of property.
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MR. KISHA: Okay. One of the things that
we did consider for this property was doing a tax-
credit project. The property --

CHAIRPERSON GRIFFIS: What type of tax-
credit project?

MR. KISHA: Low-income Housing Tax Credit.

CHAIRPERSON GRIFFIS: Okay.

MR. KISHA: Or -- we did -- we did the
first lotto land lease done in the city 15 years ago
on 13th and Euclid.

CHAIRPERSON GRIFFIS: Why is it important
for us to know that you thought about doing a tax-
credit project?

MR. KISHA: Because the -- the Dblock
currently only has four buildings on it. When vyou
take the residential component that is 66 percent low
and very low income and one of the things that we've
learned in the 1last 20 years in building affordable
housing is we do not want to create an environment
where 75 percent of the residents on one block are low
income.

CHAIRPERSON GRIFFIS: You -- you want us
to understand that this is all part of a big puzzle of
good urban design?

MR. KISHA: Yes.
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CHAIRPERSON GRIFFIS: Okay. Noted.

MR. KISHA: That's -- that's the
important. So, that -- that's the last thing I have
to say about that.

The other issues primarily are speaking to
the fact that the building itself is -- when it was
originally purchased, we knew we were going to have to
get the variances. So, it was not something that we
originally thought could be converted the way that it
was .

Also, if you were to attempt to convert it
as a -- as a market-rate rental or as a -- as a
market-rate condos that was within the current FAR
requirements, it would require such large unit that
they would not be affordable to what we think would be
desirable on that block. So, I think that's another
component you need to keep in mind.

There's a lot of that kind of product
being built in the Adams Morgan area. Our goal which
I think is in compliance with what the comprehensive
plan is is to maintain the housing and to keep some
sort of mixed income so that it's not all on the --
thousand dollar range and we're hoping to be $200,000
to $300,000 less than that.

I won't go into the details of why the
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building doesn't work. I'll 1leave that to the
architect.

You sort of know who we are. There were
over 20 meetings held with the neighborhood
association. We do not develop anything in opposition
to neighborhood comments. So, we went to the Planning
Commissions for Reed-Cooke. We went to the Planning
Commissions for the ANC.

We got substantial comments from them.
Originally, we were going to have a 55-foot height.
That was going to affect the people on Crescent Place
and so, we lowered it to 50 foot which is within the
matter of right.

We were also going to have private decks
on the roof with stairs. We eliminated that.

There was a big discussion about parking.

Originally, what we wanted to do was to make the
building 5 to 8 feet taller and put one whole floor of
parking. There was -- there were half a dozen major
discussions, two walk-throughs of the building between
Reed-Cooke and the ANC membership and officers and
commissioners and it was decided we were Dbetter off
with the five spaces and -- and -- instead of taking
the entire first floor and making it parking.

So, approximately 20 meetings were held
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with the neighborhood. I did bring with us some
petitions from about 35 or 40 of the neighbors and
some letters of support from the business association
and you do have unanimous support from the ANC and
from Reed-Cooke.

Reed-Cooke does not lightly approve these
kinds of variances and I know that and because I was
so involved in the comprehensive plan and the Reed-
Cooke overlay, I know that, but our association feels
that this is wvaluable and it will not be a detriment
to the community.

Those were the primary concerns.

The -- the other concern that was an
overall neighborhood concern was that some buildings
have been done on, was it Ontario, where the building
had been brought almost to the sidewalk. You have to
keep in mind that this building is 30 feet back from
the curb. So, we're not bringing the building further
back. You'll see on the renderings that Eric has done
that it's going to match the same distance as the rest
of the buildings on the street.

And another thing that you have to keep in
mind is that -- that I'd like you to be aware of, I
mean, 1s that, you know, across the street they have

the ability to build matter of right I believe it's
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eight-story buildings.

So, we are in a transitional neighborhood.

One of the things the neighborhood 1likes about this

is this gives us the buffer between -- our building on
the south next to the alley. The Morgan School Annex
is the fourth building see which is a high-end luxury
condo and this sort of gives the -- the neighborhood
some sort of buffer. That was important.

We also are putting balconies on the back
of our building overlooking the alley. Currently, we
have D.C. police officers on horseback because we have
a big problem with perceived or real drug activity at
17th and Euclid that moves to our alley and now that
we're going to have people there and visible on the
alley, that's a big importance to the quality of 1life
in our neighborhood.

I think those are Dbasically all the
comments that I have. I won't bore you with anymore
details. I'm happy to answer any questions.

MS. GIORDANO: Yes, Mr. Rigelsky is going
to pick up from here on the -- on behalf of the
applicant and discuss in a little more detail some of
the -- the financial problems associated with the
renovation of this building.

VICE CHAIR MILLER: Mr. Chairman, can I
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just ask a gquestion before we move on?

CHATIRPERSON GRIFFIS: Okay.

VICE CHAIR MILLER: I Jjust wanted to
follow-up on the FAR issue. I just wanted to make
sure I understand you. If -- if you were to be in

compliance with the FAR, in order to do that, you
would have had larger units and they would have been
more expensive and there's not a market for them in
that neighborhood or -- and/or that's not what --
what's the best wuse of the property in that
neighborhood or what --

MR. KISHA: Let me -- okay. Let me
respond to that.

VICE CHAIR MILLER: Yes.

MR. KISHA: Because I'm not sure I was
clear about that. What it would require is we'd have
to building somewhere nine and 13 units instead of 23
units. The building is currently 22.

Comprehensive Plan calls for us to
preserve and create new housing not reduce housing.

The other thing that we're trying to do is
if you take the -- all the fixed costs which Steve
will speak to and you divide that by nine of 13, it
dramatically increases the cost of that.

The reason that the FAR has to Dbe
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increased is you currently have such -- your -- your
efficiencies are 257 to 300 square foot. You
currently have 347 to 420 square foot one bedrooms and
585 to 94 two bedrooms. People don't live like that
today.

The plumbing -- this was originally, I --
I wish I could have brought with you -- we have not
been able to find it in the archives what's called CP
building permits where they don't build a foundation
under the building. They put two layers of brick and
then they build right over top of that. So, the
building itself is sinking. The pipes are not big
enough for dishwashers, disposals, things like that.

We've learned that people don't live 1like
that today. That's more of a transitional type
housing and that's not what we're looking for to build
today.

So, the FAR 1is strictly a mathematical
increase because of the fact you either -- you can do
22 units at these small sizes or you can make 22 21lst
century livable units which require more square
footage which is what's bumping the FAR.

Does that clarify that for vyou, Ms.
Miller?

VICE CHAIR MILLER: That does. But, there
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was another part of that about whether it's feasible
to even sell it if you had nine to 13 units.

MS. GIORDANO: I -- I think it's Dboth.
It's -- it's not -- it's not the product that he wants
to develop, the wvery high end and it's his opinion
that bumping the prices up to that point, it would be
necessary to justify the expenses. Would probably not
be feasible on this block either because this block,
as he indicated, I think is 66 percent. Is that what
you said?

MR. KISHA: Yes.

MS. GIORDANO: Low income already and
there are places in Adams Morgan where those kinds of
prices are doing very well, but this block has its own
unique problems.

MR. KISHA: Also, our ANC and our Reed-
Cooke association was opposed to everybody building
$800 million condos. Somebody's got to build
something that's halfway in between the lower income
and that.

CHAIRPERSON GRIFFIS: $800 million condos.

How much is that a square foot?
MR. KISHA: You know --
CHAIRPERSON GRIFFIS: Are vyou Dbuilding

one?
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MR. KISHA: 800, 000. To -- to 800,000 to
a million --

CHAIRPERSON GRIFFIS: I understand.

MR. KISHA: -- which is, you know, and --
and the other thing is you have to keep in mind we
couldn't get 1lenders we don't think to fund that.
Because one when you build those price units, you have
to have parking.

Two, we have a real prime property. Most
blocks in Adams Morgan don't have policeman having to
go through the alleys because we're demanding this
problem that we have --

CHAIRPERSON GRIFFIS: Okay.

MR. KISHA: And I brought some police
information from Reed-Cooke if you'd like to see it.

MR. RIGELSKY: Mr. Chairman, members of
the Board, for the record, I'm not Mr. Rigelsky. Mr.
Rigelsky was my dad. I'm Steve, his son. Steve
Rigelsky an employee of an affiliate of the applicant
in this case. Our address is 3040 Stanton Road, S.E.,
Suite 101, Washington, D.C. I reside in Brandywine,
Maryland.

I wanted to talk to you just briefly about
the financial hardships and I would have talked more

about except they stole some of my thunder answering
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your question.

I had a meeting with the Office of
Planning to explain this also. This building is in
such a condition that there are a considerable amount
of costs that are necessary just to stabilize it, to
underpin the foundation, to dig the basement deeper,
to put in new plumbing, waste lines, supply lines, a
new roof and a lot of these costs whether you build
five units, 13 units or the 23 units that we propose,
all either remain the same or just increase
incrementally.

And an example of that would be the
elevator. The main cost of creating an elevator
shaft, sinking the piston, bringing in three-phase
electric to service that, that's going to be the same
whether that elevator goes two stories or five
stories. The elevator cab itself and -- and piston
and the controls will cost a little bit more for the
five story than the two, but the big cost is the same
regardless of what size building.

Now, obviously, if you go to a 20/30 story
building, that -- that theory no longer works. But,
in the scale that we're talking about, we've
identified cost that if we had to stay at the current

FAR, we would have to increase our sales prices
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approximately -- approximately $250,000 each unit.

If we would go one floor more, we would
probably be in the neighborhood of $90,000 to $100,000
more per unit.

And we look at what we call price bans.
Where housing between 200,000 and 300,000 is one ban,
300,000 to 400,000 another ban, 400,000 to 500,000
another ban. As you go up that scale, these bans get
narrower in the number of people that are able to
afford housing in that price range, are interested in
even looking at housing in that price range.

And we were trying to stay in a more
affordable range, in the lower range which has greater
depth to it and -- and has much more market appeal.

If we are restricted to the 13 units on
the existing three levels, a two-story building plus
the Dbasement, and have that increased sales price,
then we also in addition to getting into narrower bans
where people have other alternatives than this, we
also have to increase the size of the unit itself.
Our units are approximate 800 square feet. If we're
going to get up into the $600,000/$700,000 a wunit,
people are going to want bigger units.

So, this only compounds our problem that

we have less because we're using 13 rather than 23.
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They have to be at a higher price. So, we have to
make them bigger. That means we have to have even
less of them and also, these people are going to want
parking, off-street parking. Which in the price ban
that we're in, we do not need to consider off-street
parking for every unit. We are providing five parking
spaces.

The neighborhood is vehemently opposed to
creating a parking level within the building itself.
Even if we did, that would take away three more units.

It -- it 1is just -- and Eric can talk to
some of the actual conditions in the building itself,
but it creates a situation where the only real way of
saving the building and providing 23 units -- 1is to
provide 23 units of housing which is only one more
than the current configuration, but the new
configuration meets today's standards not yesterday's.

CHAIRPERSON GRIFFIS: Okay. Thank vyou.
Do vyou have any written submissions on how you
rendered those conclusions? Some of the more
fundamental ones.

MR. RIGELSKY: I -- I can provide them.
Yes.

CHAIRPERSON GRIFFIS: Okay. Well, I think

the base minimum which we're going to need is the --
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the basic construction costs of what you're talking
about. If you're going to have us deliberate on it or
make a decision based on an area variance on that
cost, I think we ought to know what it actually is.

How much is the underpinning going to cost
you? What is underpinning? I mean is the Board well
aware of what underpinning is and is entailed? Okay.

MEMBER ZAIDAIN: Generally.

CHAIRPERSON GRIFFIS: You may want to --
I'll address that, but the piece, Mr. Kisha, how long
have you owned this building?

MR. KISHA: Ten years.

CHAIRPERSON GRIFFIS: Can you turn your
microphone on? Ten.

MR. KISHA: Ten years. Ten years.

CHAIRPERSON GRIFFIS: So, you bought this
before the market went hot.

MR. KISHA: Yes.

CHAIRPERSON GRIFFIS: Right.

MR. KISHA: Yes.

CHATIRPERSON GRIFFIS: Okay. And, vyou
know, the other -- well, okay. So, it's -- the -- the
increased units and FAR is not so much because you're
trying to off-set today's market rate that vyou

purchased for the building. Is that correct?
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MR. KISHA: No. No, not at all.

CHATIRPERSON GRIFFIS: Okay.

MR. KISHA: It's just that we listed the
economic cycle last time and then until we got --
until we could get a lender -- you have to understand,
we couldn't get lenders to --

CHAIRPERSON GRIFFIS: ©No, I understand.

MR. KISHA: -- Adams Morgan five years
ago.

CHAIRPERSON GRIFFIS: Yes, I understand.
Question, Ms. Miller.

VICE CHAIR MILLER: What's the price ban
of these units that -- that you're talking about?

MR. RIGELSKY: 250 to 500.

VICE CHAIR MILLER: Okay. Is that the --
what you'll be selling the units for, that range,
depending on how big each one is?

MR. RIGELSKY: And it's location --

VICE CHAIR MILLER: And it's location.

MR. RIGELSKY: -- within the building.

VICE CHAIR MILLER: Okay.

MEMBER ZAIDAIN: So, if I -- if I
understand you -- your -- your discussion, if you were
not granted this FAR variance, you would have to

provide less units at a higher ban which would be
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$500,000. Correct?

MS. GIORDANO: Right. And I think that
the -- what Mr. Kisha is saying too is that he doesn't
think that he could sell them at that price. There
just would not be a feasible project at that price.

MEMBER ZAIDAIN: And, Mr. Chair, you're --
you're -- 1if I understood what you said correctly,
you're interested in seeing a detailed performa of the
-- of that calculation or --

CHAIRPERSON GRIFFIS: No.

MEMBER ZAIDAIN: Okay.

CHAIRPERSON GRIFFIS: Right. Yes and no.

MS. GIORDANO: You -- you want to see some
base construction prices not a detailed performa.

CHAIRPERSON GRIFFIS: Listen, this is not
new to the Board. You're not talking to novices.
We've heard this argued probably six unique ways and
-- and so, just importantly and directly, I -- it's
all great to hear you say it, but I got to have
something in front of me otherwise it -- there will be
-- there will be concern on this Board about how can
we assume that that's correct or not correct, you
know, and the next person up the street is going to
come in and say, you know, what? I really want to

sell these at a million, but I need 10,000 sguare feet
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more to sell them at a million.

So, 1let's just establish the record and
make sure it's full and tell me what your elevator's
going to cost and what the difference is and what the
underpinnings are. If it's there, I can't imagine you
don't have it. So, let's put it in the record.

Ms. Miller.

VICE CHAIR MILLER: I'm just noticing from
Office of Planning report. In their practical
difficulty section, they reference that the applicant
submitted data to them showing costs associated with
the project and the unit prices related to the size of

the building. So, that probably will --

MS. GIORDANO: Yes, we -- we could submit
it. I mean truthfully -- I mean this is sort of the
-- this 1is generally proprietary information. The

developer doesn't like to share this information.

We shared it with the Office of Planning
hoping that maybe we wouldn't have to make it public,
but if we -- we need to submit it to the Board, we
will do that.

CHAIRPERSON GRIFFIS: What's proprietary
about it?

MS. GIORDANO: This -- sure.

MR. KISHA: Let me --
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CHAIRPERSON GRIFFIS: You mean your
performa?

MR. KISHA: No. No, he's not proprietary.

I think a lot of developers it's proprietary work.

Community-based developer. It's not -- I don't have
any sense of proprietary.

CHAIRPERSON GRIFFIS: I mean vyou're
worried about the competition --

MR. KISHA: No. ©No. No. The reason that
I'm worried about it is that's not the focus here and
what's happening is the focus -- when we were in the
planning meetings and when we get into an environment
like this, that becomes the focus. The focus is we
have 22 units of housing today. We can't afford to
lose 50 percent of those in -- in Adams Morgan to
families -- because these are all going to be one-
bedroom dens. So, that means a couple could get
married. They could raise a child there for a period
of time. The den is probably legally a bedroom. You
know, so, they could stay and be a stabilized person.

That's really the focus.

CHAIRPERSON GRIFFIS: Not a window is it?

MR. KISHA: Well, no, but I -- but, I
think it's -- I think the -- you know --

CHAIRPERSON GRIFFIS: Okay. I understand.
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I don't think we need to argue. I think you --

MR. KISHA: That's the focus of the issue.

MS. GIORDANO: Right. I think --

CHAIRPERSON GRIFFIS: -- have knocked home
the fact that there's a public good here. I mean who
wants to see a --

MS. GIORDANO: Right. We -- we will
submit it tomorrow. I think you can see Mr. Kisha is
a visionary. He's, you know -- and we've got to get
this -- the mechanics of the case, you know, in a way
that is acceptable for your approval. So, if that's
the issue in your mind, we'll submit the -- the
information.

CHAIRPERSON GRIFFIS: I think -- yes, just
some base information of -- I mean it's four -- four
lines of cost. Things that you just talked about or
anything else.

Okay. And, Mr. Kisha, I mean they're
perfectly reasonable all the things you said and it's
important to the Board, but -- and I'm sure you're
aware with the team that you've put together to come
present this that, I mean, ours is a very -- very dry
test that we need to look at and so, a lot of the
other stuff is all fascinating, but may not relate

directly to it.
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For all D.C. residents in all different
neighborhoods, we all know the issues and we're
concerned about the city and if all we had to was sit
up here and decide what's best for the city and what
isn't, then we'd probably have an easy day and take
the afternoon off.

However, there are additional things that
are required of us.

Okay. And economic, I'll tell you also
just because why not. Economic issue 1is a hard one
for the Board to wrestle with and -- and -- and the --
the courts have said that we are able to entertain
that and I -- and I absolutely agree with it. But, it
doesn't mean just coming down and saying, you know, we
have an economic difficulty or practical difficulty.

I think the basis is here. I'm just
trying to pull it out a little bit more articulately
so the Board can be aware of it.

All right. Enough from me. Let's move
on.

MS. GIORDANO: So, with that, we will go
to Mr. Colbert's presentation.

CHAIRPERSON GRIFFIS: Okay. Mr. Zaidain,
did you have a question?

MEMBER ZAIDAIN: No, actually, you -- you
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just hit on my point. I mean, you know, I just -- I
should Jjust wait for the presentation to proceed
because I think Mr. Colbert may answer my questions.
So.

CHAIRPERSON GRIFFIS: Okay. Let's do it.

MR. COLBERT: Good afternoon, Mr.
Chairman, members of the Board.

I'd just 1like to briefly describe the
architectural idea that we have in mind. The -- the
building that we have is the last one at the end of
this row. These are the --

MS. GIORDANO: Do we have a hand-held mike
that he can use or --

CHATIRPERSON GRIFFIS: Should be around.

MR. COLBERT: This is okay.

CHAIRPERSON GRIFFIS: Okay.

MR. COLBERT: This is a -- these are all
the low-income housing that Joe was describing that as
a matter of fact my office contributed free services
for this one for Jubilee and basically what we're
doing here i1is we're taking the footprint of our
building and extending it up to the height limit. As
a matter of fact, the building that's pictures in this
drawing could be constructed as a matter of right. It

just couldn't be as deep as what we have planned.
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And all we're intending to do is this is
the existing footprint in gray here. Take the
existing footprint of the building up to the height
limit.

As a matter of fact, we're actually
eliminating non-conformities in the sense that there
are these existing courtyards that we propose to fill
in and there are two reasons for that. One has to do
with livability and the other one has to do with fire
code because right now, you've got windows opening
onto these extremely narrow and unpleasant courtyards,
but they also cross the property line and look into
the building that -- the mirror image next door.

So, part of the cost that Steve Rigelsky
was talking about was making these -- the buildings
conform with the first codes and part of that is
putting a wall here and then eliminating this
unacceptable condition from a housing code perspective
that would create windows -- looking into adjacent
windows across a narrow courtyard.

MEMBER ZAIDAIN: Can I ask a guestion
about that? I don't mean to interrupt vyou, but
actually, I had -- I had a question. I was looking at
the plans. Those are -- those are courtyards that are

open from the ground to the sky?
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MR. COLBERT: That's correct.
MEMBER ZAIDAIN: Okay. I think they were
-- they were labeled as -- as wells or something and
I wasn't sure exactly, but --
MR. COLBERT: You have what is called a --

MEMBER ZAIDAIN: Okay.

CHAIRPERSON GRIFFIS: You're enclosed
court.

MR. COLBERT: -- a light well, but --

MEMBER ZAIDAIN: Okay.

CHAIRPERSON GRIFFIS: Right.

MR. COLBERT: it's a court. You Kknow,
that was our -- you know, the way we called it
basically.

MEMBER ZAIDAIN: Okay.

MR. COLBERT: Zoning interpretations.

MEMBER ZAIDAIN: Thank you

MR. COLBERT: So, actually, we're
eliminating one conformity which are courts that don't
comply with the regquirements of zoning and secondly,
we're asking for an increase in lot coverage.
However, we're not increasing the footprint of the
building. The increase in lot coverage is due to the
fact that we're filling in these nonconforming courts.

And we're putting these balconies in the
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front and the back, but actually, there are some
balconies already there. But, they don't stick out as
much.

So, the other thing that we try to do
architecturally is to make a building that captured
some of the feeling of some of the older apartment
building, but also right here we have a very
transitional piece of property.

For awhile, I was working on this. I
don't know what's going on with it currently, but we
were trying to do a scheme here that could have added
more height here as a matter of right.

So, that is something that will probably
happen in the future. But, in any case, we're talking
about --

CHAIRPERSON GRIFFIS: We just heard that
application this morning. So, you don't need to tell
us a lot about that one.

MR. COLBERT: Okay.

CHAIRPERSON GRIFFIS: Not the one you're
specifically talking about for that property.

MR. COLBERT: Well, I -- currently, but
it's -- my point is that we have a row of apartments
buildings that's abutting across a narrow alley, an

industrial site that could be -- you know, hot carts
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were in there. I don't know what they were doing in
there. Who knows?

Across the street, we've got Harris
Teeter. Our building is 1looking into the loading
docks of what's going to be a huge supermarket for
that area. So, we're talking about a condition where
there is a fair amount of a transitional character to
that and it's sandwiched in between some uses that is
a not a homogeneous neighborhood where you just have
yuppie condos.

And as Joe pointed out, the front of the
buildings are considerably set back. So, that's
another thing that 1is a very nice element for the
street that you do have these front yards. Then we're
going to remain consistent with that.

CHAIRPERSON GRIFFIS: There's a statement
in a filing that goes directly to what you've just
mentioned in terms of loading dock for the -- the
building across the street, the rink and you said that
part of the reason why you need to go up is so that
you can have residences away from that. Is that
correct?

MR. COLBERT: Exactly because that's at
the ground level and then there are also --

CHATIRPERSON GRIFFIS: Aren't you putting

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

143

units in the ground level?

MR. COLBERT: We -- we are going to have
some in the ground level, but the more we can have at
a higher level. TIf we were not allowed to add on and
go up, almost all our units would be within a closer
impact zone from those kind of wvery obnoxious things
like that -- the loading docks across the street and
then the ones across the alley for the Jamal Building
at 17 O and Kalorama Avenue -- Road.

And there's some other issues that -- just
to enhance what Steve Rigelsky said about costs
associated with this building, they're pretty much
fixed no matter what we do whether it's ten units or
23. We have to put in a new sprinkler system. The
service of that i1s going to be a consistent number
pretty much. You know, making the curb cuts and
everything and putting in the line from the street is
a huge expense that will --

CHAIRPERSON GRIFFIS: When you say service
to the sprinkler system, you mean bringing the piping
in from the street?

MR. COLBERT: Exactly.

CHAIRPERSON GRIFFIS: The cost of the
pipe, the excavation. No matter what size sprinkler

you're going to have, you still have that initial
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cost.

MR. COLBERT: That's correct.

CHAIRPERSON GRIFFIS: I see.

MR. COLBERT: And --

CHAIRPERSON GRIFFIS: Okay.

MR. COLBERT: -- you know, whether it's a
little bit larger or not is not going to really impact
significantly the cost of putting in the basic service
for that.

Right now there is an -- an open stairway
and then there's a first escape that serves as a
second means of egress which is completely non-
compliant with the current -- current codes. It can
stay that way because it's grandfathered in, but in
the terms of doing this improvement, we're going to
have to install two completely new enclosed fire
stairs and extending those up is -- again to carve
holes in the building and create that, there's a basic
cost there that will somewhat more with the additional
floors, but there -- there's a basic cost that will
still be there in either condition.

And the current -- there 1is no fire
separation between the existing apartments and the
fire alarm system i1s going to have to be completely

revamped.
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But, again, there are basic costs with
both of those things that are things that are going to
stay fixed whether it's a smaller building or larger
one.

And again, with the structural problems,
they mentioned underpinning. There's an incredible
amount of point-up work that has to be done on the
existing brick. There are drainage problems that are
eroding the foundations that are going to have to be
corrected and all those things are not going to have
any -- are fixed and will not change whether or not we
do the taller building.

CHAIRPERSON GRIFFIS: I believe there was
some written submission about -- you mentioned the
egress stairs which I take it are going to be within
the existing footprint. Is that correct?

MR. COLBERT: That's correct.

CHAIRPERSON GRIFFIS: So, they actually
use up square footage of the building?

MR. COLBERT: Well, you're making an -- an
incredible point there because in addition to the cost
of it as you're pointing out, you've got two big
stairways that have to go within the confines of the
building that don't currently exist.

So, that takes up sellable square footage
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and this -- this additional square footage that we're
asking for is helping to offset some of the -- the
dramatic increase of core that's going to be required
including the addition of the elevator to make our
building comply with the fire code and wheelchair
accessibility.

CHAIRPERSON GRIFFIS: And the egress
corridors existing are they compliant?

MR. COLBERT: No, they're extremely
narrow.

CHAIRPERSON GRIFFIS: So --

MR. COLBERT: And that's another thing
that we're going to have to widen and will take up,
you know, make the building less efficient.

CHAIRPERSON GRIFFIS: Are you maintaining
the existing partitions in the interior?

MR. COLBERT: No.

CHAIRPERSON GRIFFIS: So, it's total gut.

MR. COLBERT: Correct.

CHAIRPERSON GRIFFIS: Are you maintaining
the floors?

MR. COLBERT: As much as possible, but
there is, you know, some rot there. So, we're --
there's going to have to be significant structural

work done to the floors of the existing building.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

147

CHATIRPERSON GRIFFIS: Okay. So, if I
understand you correctly what you're saying now and
also the written submission, I mean, as -- when you
clean the floor off for my understanding so I have a

clean floor and you put back in order to make it code

compliant --

MR. COLBERT: Yes.

CHAIRPERSON GRIFFIS: -- the wupgrades.
First of all diminish the square footage -- footage

that's usable.

MR. COLBERT: Right.

CHAIRPERSON GRIFFIS: That isn't now
common and -- and the cross implication of the base
fixed elements is such that it's not a feasible --
economically feasible project to do at two levels.

MR. COLBERT: That's correct.

CHATRPERSON GRIFFIS: I see.

MS. GIORDANO: Sort of following up on --
on your question too about extending up to improve the
view, I think that also relates to a smaller project
without the additional floors. The units, the price
range that you have to get to cover your cost that Mr.
Colbert is speaking to are not going to be able to be
marketed in that price range because of the views.

The -- the fact that those units at lower scale
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adjacent to these industrial wuses Jjust are not
considered a luxury --

CHAIRPERSON GRIFFIS: So, you're saying
the top floor pays for the elevator, the sprinkler
system, and the underpinning.

MR. KISHA: You get more. That's exactly
right. Because they get a --

CHAIRPERSON GRIFFIS: If you're going to
say you're exactly right, you have to have vyour
microphone on.

MR. KISHA: Yes, exactly. Yes, you were
exactly right, Commissioner. You know, because -- you
know --

CHATIRPERSON GRIFFIS: Okay. I understand.

MR. KISHA: -- that's what it is. It's
like -- one thing I want to be clear, the current
hallway which is not ADA compliant is also the bearing
walls of the building. So, all the floor joists are
tied to that. So, once we tear down that bearing wall
to make it compliant because we're doing more than 50
percent rehab, then you've really tore down the whole
internal core of the building.

CHAIRPERSON GRIFFIS: How many compliant
ADA units are you making?

MR. COLBERT: Well, the 15 percent ADA and
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then 100 percent fair housing.

CHATIRPERSON GRIFFIS: Okay.

MR. KISHA: Yes.

CHAIRPERSON GRIFFIS: All right. Oh,
where else was I going with that? Oh, how come the
community doesn't like roof terraces?

MR. KISHA: The community's not opposed to
the roof terrace. They're -- they're opposed to the
stairs going to the roof terraces.

CHATIRPERSON GRIFFIS: The penthouses.

MR. KISHA: The penthouses. So, the top
floors are going to have access to it, but what we're
doing is we are doing a -- only one stair. They're
going to have to use a common stair to get to the roof
decks. Originally, we were going to have six separate
stairs.

CHAIRPERSON GRIFFIS: Right.

MR. KISHA: But, Crescent Place had a
concern view. We went and took photographs from their
units and there was a possibility that it might affect
their light because they're a block away.

CHAIRPERSON GRIFFIS: Right.

MR. KISHA: And it didn't -- it didn't
make sense on the light meter that we used, but we

just -- you know, it was a big issues for Crescent
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Place.

So, we're either going to do this ship's
captain sliding skylight that actually slides this way
instead of has a set of stairs on it or there will be
just one set of stairs that goes up which is required
by code.

CHAIRPERSON GRIFFIS: Okay.

MR. KISHA: Oh, just so you know, because
of the noise on the alley and the parking wvalet and
all the kind of stuff at the loading docks, we're
putting triple glazed windows on those -- in those
units to -- to mitigate that and we have done that
successfully on U Street.

CHAIRPERSON GRIFFIS: On the alley side?

MR. KISHA: Yes, on the alley. We're
going to have to because you know what it's like on
Friday and Saturday night when you'wve got guys yelling
bring me the red car and then the guy squeals the
tires and it's a big -- a big warehouse over there.

CHAIRPERSON GRIFFIS: Oh, we got to stop
this kind of testimony. That's what we heard this
morning. Okay.

VICE CHAIR MILLER: I have a quick
question, Mr. Colbert. What does it mean to make the

building 100 percent fair housing?
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MR. COLBERT: There are kind of two
different levels of compliance. ANC is more strict
and has requirements for things like on the side of a
door where the knob 1is you have to have so much
distance between that and the adjacent wall which is
not a requirement in Fair Housing. So, the Fair
Housing is in many ways a lesser rigid standard that
you can comply to all units.

Whereas, the 15 percent have to be -- have
a slightly more rigid configuration and more space in
certain areas.

VICE CHAIR MILLER: Okay. Thank you.

MS. GIORDANO: Are we ready to hear Mr.
Gross' testimony?

CHAIRPERSON GRIFFIS: Any other questions?

We're ready.

MR. GROSS: Good afternoon, Mr. Chairman
and members of the Board.

I'm Nathan W. Gross. I will be -- my
testimony will be in three parts. First, I would like
to show an illustration of some of the 1land wuse
relationships that have been referred to in this
immediately vicinity and then secondly, I'll address
tests two and three for the variance with the focus on

the FAR +variance which seems to be the more
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controversial part.

Do you know if this is on?

This board is simply a blow up of the
aerial photograph from the Office of Planning report.

You can see the subject property outlined. Kalorama
Road which is the commercial corridor in the area --
area and which historically was a CM2 industrial zone
for many years until rezoned in the late 1980s.

17th Street in front of the property is
going up a pretty steep rise to the Morgan Annex which
sits at the top of a hill.

The Dbuildings, number one, are a large
bulky, originally industrial type of buildings. The
frame part of the immediate environment. They have
been vacant. I think they're all either approved now
for re-occupancy or in the process, but they have been
a heavy environment influences.

And, of course, subject property is right
at the boundary between the -- the now C-2-B zone and
-- and the R-5-B zone going up the hill.

Number two is a large surface parking lot
directly across the street from the site and Mr. Kisha
says if -- 1f there is a grocery store here, the
loading docks will be in that vicinity as well.

Part of the context, there's also several
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large 90-foot apartment house just down the street,
the Dorchester and three or four others. So, 1in
general outline we have a highly mixed use area with a
number of large bulky buildings in the immediate
vicinity also in terms of the context for the
requested FAR increase.

Regarding the second part of the variance
test, no substantial impact on the public good.

First, the additional building bulk will
not readily be perceived by the public. You have the
environment of tall and large buildings. You have the
height going up the hill. So, that in terms of wvisual
affect of the height, it won't be as great as if it
was at the top of a hill or further up the hill.

Also, you have the current yard setback of
22 feet. So, there will be some -- some distance
between the sidewalk and the building and it is within
the matter of right height limit.

And finally, the 50 feet of height is --
is on a small -- small lot only 50 feet wide and 137
feet deep.

Secondly, again relating to the public
good, we have beneficial wvisual affects. Basically
are put in along wvacant building, into -- into use

with a handsome new facade and a full renovation.
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Nice landscaping on the deep front vyard
and adding to the sidewalk activity and public safety
both by people on the street and these balconies front
and back with eyes on the street as well.

And finally, I think we have no adverse
traffic impact would provide some parking space, but
not so many that the neighborhood would object to by
attracting undue amounts of traffic flow.

So, I believe we have no adverse impact on
the neighborhood or the -- or the general public good.

Then as to the Board's ability to approve
it without and adverse affect on or detriment to the
zone plan, =zoning 1s, of «course, R-5-B and the
principal use encouraged in the R-5-B District is a
50-foot apartment. Other uses are allowed, but many
-- many times the R-5-B District is under --
underdeveloped with either townhouses or -- or flats.

This use is directly consistent with the principal
objective of the R-5-B zone.

Comprehensive plan guidance, I think it's
a pretty small site to apply a lot of detailed public
comprehensive plan guidance, but we do have a
combination of written and I guess graphic policies.

In support, we clearly have the Reed-Cooke

special treatment area which provides detailed
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policies for this subarea include preserve existing
housing and encourage new housing.

The Ward 1 element of the comprehensive
plan also emphasizes expanding the housing supply in
this neighborhood.

We have an interesting policy from the
land use element 1104.1G which states encourage the
retention and expansion of residential uses in mixed
use neighborhoods to help maintain the residential
character of these areas through modifications of land
use and related regulations.

And so, I think we do have in Reed-Cooker
a formerly very difficult mixed wuse situation of
industrial zoning and wuses coming right against
residential and that -- basically that the
comprehensive plan is -- when suitable provides some
zoning incentives to enable residential uses to hold
their own in such an environment.

I won't reiterate all of them, but it
appears that -- that the project would be consistent
with five out of the ten general themes of -- of the
comprehensive plan including things 1like stabilizing
and improving neighborhoods, physical character,
enhanced public safety and so on.

Then coming to the generalized land use
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element, moderate -- moderate density residential is
the designation. Again, I think this is quite a small
site to apply the moderate density in the detail
although I think we're kind of on the borderline of
the building types indicated in  the official
definition for moderate density residential or row
houses and garden apartments. This is probably one
story beyond a garden apartment normally.

And then on the other hand, in terms of
consistency and -- and the legal requirement, the Home
Rule Act states that zoning shall be not inconsistent
with the comprehensive plan. It doesn't say buildings
shall not be inconsistent and the zoning here is not
changing. So, as OP indicates, the R-5-B 1is
considered not inconsistent with the moderate density
designation.

And effectively, we're asking the Board to
adjust the parameters of the R-5-B zoning to offset
the small size of the property, the extremely
substantial - - extremely substandard original
construction that encounters all these very extra
costs, and in a -- in a difficult next
residential/commercial/industrial environment.

And that concludes my testimony, Mr.

Chairman.
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CHATIRPERSON GRIFFIS: Thank vyou. You
indicated you started off with the zone area. It used
to be significant CM. Is that correct? What was the

original zoning on this when it was built?

MR. GROSS: I'm not absolutely positive,
but I think this was probably in the R-5-B.

CHAIRPERSON GRIFFIS: It was. So, it was
a residential?

MR. GROSS: Okay. I'm not positive, Mr.
Chairman. It probably -- as a pre-'58 building, I
guess it wouldn't have been zoned R-5-B.

CHATIRPERSON GRIFFIS: Right. I
understand.

MR. GROSS: It would have been something
else anyway.

CHAIRPERSON GRIFFIS: Right.

MR. GROSS: Whether after '58, it was in
the CM zone or the R-5-B, I'd have to -- I'd have to
check.

CHAIRPERSON GRIFFIS: Because I'm -- if
I'm not mistaken on, you know, on evidence that's been
presented to us before, most of this area was rezoned
residential and actually took down a 1lot of the
industrial which is why we have such a -- an

interesting eclectic mix of buildings there some of
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which fall within the residential zone.

MR. GROSS: Right.

CHAIRPERSON GRIFFIS: I see.

MR. GROSS: Absolutely.

CHAIRPERSON GRIFFIS: Okay. Go ahead, Ms.
Miller.

VICE CHAIR MILLER: Is the parking behind
the building?

MR. GROSS: Yes.

VICE CHAIR MILLER: Okay. And how do we
know there's sufficient street parking for the rest of
the cars or is that -- do we --

CHATIRPERSON GRIFFIS: Why do we -- why do
we need to know that?

VICE CHAIR MILLER: Impact. Just curious.

MR. GROSS: Mr. Kisha should probably --

MR. KISHA: We had at least six meeting at
the ANC about the parking. We did a survey of all the
available parking spaces on the street on 17th and
Kalorama. In fact, we had a meeting last night
because Kalorama's under construction. We've lost 60
spaces up through the next nine months and we did a
survey of what 14 buildings, Steve, that had -- had no
parking added to them and --

CHATIRPERSON GRIFFIS: And they're all
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happy living there in Adams Morgan with no parking?

MR. KISHA: Well, it wasn't necessarily a
happy thing. It certainty became an economic thing.

CHAIRPERSON GRIFFIS: Let me get to the
quick substantive clarification of this. First of
all, what is your parking requirement on this project?

MR. KISHA: Zero.

CHAIRPERSON GRIFFIS: Okay. Anything
else? Questions from the Board?

MEMBER ETHERLY: If I could and -- and
perhaps to Mr. Gross as a starting point, but perhaps
any of the other panelists could -- could chime in.

We will get into detail in the Office of
Planning report, but I just wanted to perhaps flag the
guestion that -- that, of course, the 0Office of
Planning has some concerns around the -- what -- what
it terms the significant =zoning relief that's
requested on the FAR side and a particular, of course,
as -- as the report goes into substantial detriment
and talks a 1little Dbit about the move to a more
intensive, what the Office of Planning terms a more
intensive zoning classification as far as the FAR is
concerned.

I think we've talked a little bit, well,

perhaps even a lot in terms of your opening statements
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and some of the dialogue already with the Board around
that issue. So, I'm not sure if I want to just kind
of ask the question, but perhaps just flag as we get
into the Office of Planning report. The Office of
Planning says very clearly that they are concerned
about moving to the limits of the next higher zoning
classification which would -- which would be R-5-C.

So, I don't know if -- 1if -- if perhaps
any of the panelist want to speak to that now or
perhaps as we get into it. Because I'm still
struggling I think with -- with that concern on the
part of the Office of Planning.

MR. GROSS: I would -- I would -- maybe
this is just a little bit repetitive, but you do have
this lot that's just barely bigger than an R-1-B lot
and -- but yet has apartment house zoning and so, the
-- the severe substandard conditions in the building
have to be offset on an extremely small site without
that much potential for economic return. So, 1in
absolute terms, you're not adding that much additional
square footage.

MEMBER ETHERLY: Okay.

MR. GROSS: I think that's all I could add

MEMBER ETHERLY: Would you -- would you --
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would vyou agree with the statement that other

buildings in that particular -- in that particular
stretch are confronted with -- with a similar -- with
similar constraints. ©Perhaps not to this extent, but

it seems to be the case that perhaps the Office of
Planning feels that their --

MR. GROSS: It think Mr. -- Mr. Kisha can
talk about the --

MEMBER ETHERLY: Okay.

MR. GROSS: -- the next three buildings
that are quite similar that actually resolved the
issue in a different way.

MR. KISHA: Then Steve. Yes, the -- the
Jubilee building is in a -- in a perpetual trust to
maintain its affordability and --

MEMBER ETHERLY: And just to be clear,
that's the -- that's the --

MR. KISHA: That's the building --

MEMBER ETHERLY: Okay.

MR. KISHA: -- yes, directly next to it.
Sort of the light gray one there.

The -- The Hilltop is a -- a low-income
tenant-owned coop and the next one if the Morgan
School Annex.

The Morgan School Annex, you know, it
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already had such high ceilings and such additional
FAR, 1it's not something they're ever going to --
they're going to come back into and the -- the units
that have been renovated in the -- in The Hilltop
didn't have to meet all the requirements we did.

They also had a -- I think in excess of a
million dollars of DHCD subsidy to try to offset their
-- their needs to met the market demands and Jubilee,
I'm not sure. They're economics are completely
different than what the economics are for a property
like us.

MEMBER ETHERLY: So, the economics of the
adjacent buildings make their situations different,
but the layout issues that are confronted by those
buildings are -- are -- would -- would you agree with
the contention that their layouts are similar, that
all other things being equal would they have had to
come -- come for a similar type of fix?

I mean it's a hypothetical question and it
perhaps doesn't move us too much farther, but --

MR. KISHA: Well, we had so many hearings
at Reed-Cooke to get that down =zoning done, we as
Reed-Cooke, we don't -- we don't recommend this kind
of FAR modifications very 1lightly and I don't think

it's something you're going to see and -- and I think
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the ANC sgpecifically said this is not going to be a
precedent.
MEMBER ETHERLY: Okay. Okay. Thank you.
Thank you, Mr. Chair.
MS. GIORDANO: Right. And -- and I don't
know if it was clear, but the -- the two lower-income

properties that vyou're talking about, they basically

have done their renovation. It was a cosmetic
renovation. They did not do the extensive code
compliance that are being proposed here and -- and the

code was different.

MR. RIGELSKY: I think it's also important
just focus on the small 1lot size that we have.
Because it has a great mathematic impact on the FAR.

CHAIRPERSON GRIFFIS: Is it unique in its
size?

MS. GIORDANO: That's one element of the
uniqueness of this property.

CHAIRPERSON GRIFFIS: Okay.

MR. RIGELSKY: If -- and I will use your
example, Mr. Chairman, of having to create the square
footage for two stairwells. If that is 800 square
foot, each stairwell is 1600 square feet. The impact
on the FAR of a 7100 square foot lot is significantly

greater than well, for instance our one neighbor
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there, the dark red building which is I would say
three times the lot size. We'd both have to add the
same stairwells and the same square footage --

CHAIRPERSON GRIFFIS: Right --

MR. RIGELSKY: -- but the impact on our
FAR --

CHAIRPERSON GRIFFIS: Okay.

MR. RIGELSKY: -- is significantly higher.

CHAIRPERSON GRIFFIS: But, your footprint
is not that much different than your adjacent building
if you're talking about that aspect of it.

Mr. Gross, you've been obviously qualified
as an expert in land use, in -- in planning and -- and
those are integral in the zoning regulations of which
you are also well advised if not an expert in.

What does the FAR regulate in terms of the
general parameters? What is it actually trying to
maintain? Not the literal. I know obviously it's the
square footage --

MR. GROSS: Sure.

CHAIRPERSON GRIFFIS: -- for area ratio.
Why do we regulate that?

MR. GROSS: Two things, one is the bulk of
buildings on the 1land and the other one 1is the

activity levels. Generally the number of people in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

165

the building and -- and, of course, different uses
have different levels of occupancy and different --
and other access patterns --

CHAIRPERSON GRIFFIS: So, if I understand
you correctly, to access to 1it, it's mass and
intensity of use.

MR. GROSS: Right.

CHAIRPERSON GRIFFIS: Now, did vyou not
testify or the application shows that this is
allowable as a matter of right height?

MR. GROSS: Yes.

CHAIRPERSON GRIFFIS: Is that correct?

MR. GROSS: That is correct.

CHAIRPERSON GRIFFIS: So, what we're
talking about is obviously the -- and -- and you
indicated if you went to allowable FAR and height for
a new building, if you ripped this one down and did a
new building, it would occupy less than what it does
in terms of the lot. Correct?

MR. GROSS: Right now I believe the
building is at 1.79 FAR. Just very slightly below the
matter of right.

CHAIRPERSON GRIFFIS: Okay. But, if vyou
had to build a brand new compliant height, you'd be

the same height.
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MR. GROSS: Right.

CHAIRPERSON GRIFFIS: You just wouldn't be
as deep.

MR. GROSS: Right.

CHAIRPERSON GRIFFIS: Okay. So, mass
isn't really out of the realm of compliance with the
general intent of the overlay and the specific
regulation requirements generally speaking. The mass.

MR. GROSS: I mean the -- I think so and I
think the front yard helps a lot on that.

CHAIRPERSON GRIFFIS: Indeed the setback
off the front yard which is actually in line with the
buildings wup the block which seems to have said
something nice.

So, what we're talking about is intensity
of use then. Is what FAR is trying to regulate. Is
that correct?

MR. GROSS: Yes.

CHAIRPERSON GRIFFIS: How is the intensity
of use changing?

MR. GROSS: Only one additional unit with
larger size unit of course. The -- I suppose the
population of people in the building might increase
moderately, but I would say not anything significant.

CHAIRPERSON GRIFFIS: Okay.
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MR. GROSS: And -- and --

CHAIRPERSON GRIFFIS: So, if you looked at
it on paper though, you're -- you're almost doubling
the FAR. I might say you might be doubling the
intensity of use. Is that correct?

MR. GROSS: Well, I think we have to get
into what household will tend to occupy these units.

I think the --

CHATRPERSON GRIFFIS: But, how do we
regulate intensity for apartments for zoning
regulations? For instance, how are parking

calculations done?

MR. GROSS: Parking?

CHAIRPERSON GRIFFIS: Yes.

MR. GROSS: Well, normally --

CHAIRPERSON GRIFFIS: Is it done on number
of units?

MR. GROSS: Yes, number of units.

CHAIRPERSON GRIFFIS: Okay. So, don't we
talk intensity of use by number of units?

MR. GROSS: Sure.

CHAIRPERSON GRIFFIS: Okay. And so, I
understand you to say that vyou've increased it one
unit.

MR. GROSS: Well, but I -- I guess my
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point was that let's say you have the smaller units
versus the larger unit proposed.

CHAIRPERSON GRIFFIS: Right.

MR. GROSS: You still might be talking
about an average of let's say 2.7 people per unit
versus the existing small units having an average --

CHAIRPERSON GRIFFIS: What kind of place
setting do you have to do for that .7 person?

MR. GROSS:: Well, the relevance are
interesting, too.

CHAIRPERSON GRIFFIS: Okay.

MR. GROSS: But --

CHAIRPERSON GRIFFIS: Understood.

MR. GROSS: -- but as against maybe 1.2 or
3 average at present.

CHAIRPERSON GRIFFIS: If I understand --

MR. GROSS: Yes, Mr. Kisha probably --

CHAIRPERSON GRIFFIS: No --

MR. GROSS: -- can add.

CHAIRPERSON GRIFFIS: -- I don't know if I
need more comment on it, but let me see if I
understand what -- what I've just been told here is
that FAR is essentially in the general parameters of
what we try to regulate mass and intensity of building

and what we've established here is this is compliant
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with the height. The mass 1s essentially given in
terms of lot occupancy. If you add a floor, it
doesn't change the lot occupancy. The lot occupancy
is there.

And so, the mass is very similar whether
the FAR is in or out, you know. Rather, the FAR is --
is not dramatically regulating the mass of the
building. It's really going to intensity and right
now, we have 22 units existing in the -- in the

building. 1Is that correct? And what's being proposed

is 23. So, we have an intensity increase with the FAR
attendant to it. An -- an intensity increase of one.
Now, we're not talking about -- yes, sure

we had smaller units, studios, like that, but we're
not talking about three-bedroom apartments. So, even
the population of whether it's -- I wasn't really
following the 2.7 people in there. Really although it
seems like a dramatic FAR, what I'm gleaning from this
a dramatic FAR increase, it really isn't a dramatic
intensity of wuse increase and so, I think it's
important for the Board to take a look at that.

Okay. Anything else? Other questions?

MR. GROSS: I think that's correct and if
I could, Mr. Chairman, just add to that that you have

this environment that -- that has a high crime rate
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and part of that has been the surrounding wvacant
buildings. Hopefully, they will become reoccupied,
but you never know. They've attempted to -- to take
care -- occupy some of this buildings over a period of
time. The skating rink has tried several things that
didn't work.

So, I think adding people to the site to a

moderate degree is a good thing and bringing it back

to life is a good thing on balance to -- to help on
the public safety and -- and have an occupied
building.

CHATIRPERSON GRIFFIS: I think the Board

would certainly agree to that without getting into,
you know, high crime or not crime and all that, but I
don't think we've ever seen persuasive argument that
shows the benefit of a boarded up building.

Mr. Zaidain.

MEMBER ZAIDAIN: Well, I -- I -- that's a
-- let me get into a huge conversation, but this is,
you know, three blocks away from the 18th Street, you
know, corridor. Which I mean is -- 1is the conditions
in this neighborhood that bad. I can't imagine that
the --

MR. COLBERT: One thing that is an

additional detriment to our site is the fact that this
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is a parking lot --

MEMBER ZAIDAIN: Right.

MR. COLBERT: -- that only -- you only
would access is through the side street and so, what
we have here is a chain-link fence sitting up on a
concrete wall that has razor wire on the top of it.

MEMBER ZAIDAIN: Right. But, isn't that
being developed? Where is the Harris Teeter going?

MR. COLBERT: Here.

MEMBER ZAIDAIN: Okay.

MR. COLBERT: But, the entrance is going
to be way down here. As I mentioned, these are the

loading docks directly across from our Dbuilding.

Right. So, the fact is you've got low-income housing.
The Morgan Annex is set way back. One 1is a vacant
building. This has been vacant. This is just chain-

link fence. So, it's just --

MEMBER ZAIDAIN: Is it going to stay that
way? I mean --

MR. COLBERT: The block is completely
different than what you think of when you think of,
you know, the Loss at Adams Morgan or Champlain
Street.

CHAIRPERSON GRIFFIS: Well, Mr. -- Mr.

Kisha, in your experience in this -- long history of
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experience in this neighborhood, doesn't the
neighborhood dramatically change as you go from 18th
to 17th?

MR. KISHA: There's a huge difference
between 18th to 17th Street. There are -- there are
people on our block that will not walk up 17th Street
to Euclid. I mean on -- I was going to bring
photographs. Because, you know, I mean we -- our
whole street was blocked of night before last. They
had big spotlights at the corner of 17th and Euclid.

And we've had -- so -- and that's where we
lost five or six of our 1lenders over the last
three/four years because they would see that kind of
activity. When you read the police reports, it's
guite dramatic. Otherwise, vyou wouldn't have, you
know, horse going through our alley at night and
that's why the -- the balconies in the alley are
critical to call people in.

The police have wused the back of my
building on no less than three or four occasions to
take photographs. Because they move them from 17th
and Euclid over to Mozart Place to our alley.

CHAIRPERSON GRIFFIS: Right.

MR. KISHA: That's the way they go.

CHAIRPERSON GRIFFIS: Okay.
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MR. KISHA: And you also keep in mind,
they were -- they were -- they were renovating the
roller rink ten years ago. They were renovating it
two years ago. They were renovating the Dorchester

addition five years ago and 1f the economy goes into
slowdown which is what -- all of our banks are
becoming much more conservative today because the
liguidity and stuff that's going on in the economy is
a huge concern about a more severe down trend in the
economy about six months after the election and I
don't want to see this thing sit here for another ten
years while we wait for another upswing.

I'm not saying that's going to happen, but

we -- it's certainly from -- if the banks are getting
conservative on -- on -- on renovation in the
District.

CHATRPERSON GRIFFIS: Then all's right

with the world.

MR. KISHA: Yes. Yes.

CHAIRPERSON GRIFFIS: Aren't they suppose
to be conservative? We look for -- all right. We've
gone way off track.

MR. KISHA: When they don't -- when they
look for 75 percent loan to values to 50 percent loan

to values, that dramatically reduces development.
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CHATRPERSON GRIFFIS: I understand. I
understand the point and it is a cycle and you have to
hit it and --

MR. KISHA: Yes.

CHATIRPERSON GRIFFIS: -- and a -- so, but
I think the -- the -- the importance of that whole
discussion 1is to establish one, the basis of -- of
your testimony orally and -- and written in terms of
the description of the neighborhood.

Mr. Zaidain, do you have a follow-up?

MEMBER ZAIDAIN: No, I -- I -- I think
what you just said was fine. I think it fills out the
description of the neighborhood. I mean --

CHAIRPERSON GRIFFIS: Okay.

MEMBER ZAIDAIN: -- where that comes into
the variance assess, we'll -- we'll see, but --

CHATIRPERSON GRIFFIS: Right. Okay. Any
other questions for the applicant at this time?
Anything further on this?

Okay. Let's take ten minutes and then
we'll get to the Office of Planning's report and --
and we'll get through the rest of this.

(Whereupon, at 2:52 p.m. off the record
until 3:12 p.m.)

CHATIRPERSON GRIFFIS: Very well. Let's
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reconvene and let's go to the Office of Planning's
report.

MR. PARKER: Thank vyou, Mr. Chairman,
members of the Board.

My name 1is Travis Parker with the Office
of Planning.

I think my report makes my case better
than I can here, but I'll try to clarify the issues a
little bit.

Most of the arguments made in my report
have been touched on, discussed or alluded to at some
point today, but for the most part, the Office of
Planning believes that -- that most of the tests have
been met by the applicant.

The exceptional situation is fairly clear

in that the building's surrounded by warehouse and

other type uses. 1It's -- it's in a -- in a very mixed
area and there aren't -- with the exception of three
similar buildings next door, there -- there isn't a --
a dearth of this sort of building -- of this sort of
type -- building type in the area.

The practical difficulty was shown by the
-- the extreme cost of rehabilitating this building
and of -- and of building the types of units that are

going to meet code and even part of the substantial
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detriment test was met by the fact that this -- this
is a good project. It's going to rehabilitate this
building and it's going to be good for the street and
the neighborhood and I think it's arguable that the --
or a argument that the -- the community and this area
in particular needs this housing.

The stumbling block for OP has been and
continues to be the -- the significant increase in FAR
and whether that represents an impairment to the
intent of the zoning plan and the zoning code.

The argument was made before we went on

break that the intent of the FAR section of the zoning

code isn't being impaired by this -- by this project,
but I -- I think that's a -- a tricky argument to make
in -- in associating the bulk requirements of FAR with

height alone and the intensity with something that was
done a hundred years ago. This -- this building was
built well Dbefore the existing zoning code and
wouldn't have been built at 23 units in R-5-B and if
it was built now, would not be built this high and I
don't think would receive the variance despite the
fact that the housing is needed in the area.

OP is -- is very supportive of -- of doing
something on this property and getting this building

renovated, but the significance of the increase in FAR
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and lot occupancy seems to be more akin to a rezoning
of the property and seems more than would be
appropriate for this venue.

CHAIRPERSON GRIFFIS: And how does the
analysis fall based on some of the -- the financial
practical difficulties that have Dbeen testified to
today in terms of making this actually a viable
project or not?

MR. PARKER: That's a good -- I have seen
the numbers as was testified. I -- I agree that there
is wonderful intentions behind this project and that
the numbers are I'm sure as correct as can be done at
this stage as presented to me.

I think this project probably won't be
viable without some relief. The question is how much
is too much and I don't know that I have an answer for
that.

CHAIRPERSON GRIFFIS: Okay. Other
qguestions from the Board? Ms. Miller.

VICE CHAIR MILLER: I don't -- it seems to
me that your problem is that it's a 3.0 -- it
approaches 3.0 FAR and you believe that that's too
much for this building or too much for this area?
Because in -- in your report, you talk about there are

several similar buildings and if they all went to 3.0,
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it's 1like a rezoning or something and that would
affect the integrity of the zone plan, but with
respect to this one building, I -- do you hold the
same position?

MR. PARKER: It's too much for the zone
category and for the comprehensive plan category.
This is -- this was designated -- in -- when the
zoning was created as an R-5-B and after that when the
comprehensive plan was drawn, when the map drawn as
moderate density and -- and both of those limit the
size and intensity of residential uses well below what
this building's proposed.

VICE CHAIR MILLER: Well, let me ask you.

If you look at 2405.2, that's set forth floor area
ratios that Zoning Commission has determined I believe
don't violate the =zoning -- the integrity of the
zoning plan.

MR. PARKER: Yes.

VICE CHAIR MILLER: -- 1f an applicant
were to be before the Zoning Commission on a PUD for
-- for an R-5-B District. So, 3.0 per se looks like
it doesn't violate the intent of the zoning plan if I
read the regs correctly.

Do you have a comment on that?

MR. PARKER: Well, this isn't before the
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Zoning Commission. I think the Zoning Commission
reviews rezonings and NPDg and this isn't -- we're
looking at different standards here.

VICE CHAIR MILLER: We don't have a
specific limit before the BZA?

MR. PARKER: Correct.

VICE CHAIR MILLER: Are you aware of other
buildings in the immediate area that have a similar
FAR?

MR. PARKER: I'm not. In this =zoning
district I assume you're asking.

VICE CHAIR MILLER: Whatever you're aware
of. I mean that's an issue whether this is too much
and --

MR. PARKER: There are -- there -- there
are buildings around this that are much bigger and
certainly that's something that needs to be taken into
consideration. I -- I agree with that argument that
this creates a special situation -- a special
exceptional situation, excuse me, for this building
and that's something that certainly needs to be taken
into account.

CHAIRPERSON GRIFFIS: Other questions?
Applicant have cross examination of the Office of

Planning? None? Okay.
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Very well. Let's move on then. Thank you
very much.

Is the -- we still don't have an ANC
representative down on this application. Is that
correct? It is number -- Exhibit Number 26. The ANC
did recommend approval of the application. It may be

worth taking a moment.

Okay. It's pretty clear and, of course,
the Board's familiar with the submissions from 1C
which are excellent and it's well worth reviewing
again the -- the motion from the ANC which outlines
all of the issues before us and then their conclusion
to support the application.

I don't have any other attended
submissions to this unless the applicant's aware of
any or Board members have seen that I am missing.

Is anyone here present today to give
testimony either in support -- support of the
application? Excellent. Why don't we take you now?

If you are -- are you going to testify
today? Are you going to give testimony?

MS. MORGAN: Yes.

CHAIRPERSON GRIFFIS: Yes, come on up and
get -- get ready. Yes, I will and, of course, I'm not

sure if you heard my opening statements that persons
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giving testimony are allowed three minutes. I'm not
going to turn the timer on so you see it, but I will
keep note of the clock and probably rudely interrupt
you if you go well beyond that.

But, with that, if vyou wouldn't mind
turning on your microphone. State your name and
address for the record and let's begin.

MS. MORGAN: Good afternoon, Chairman
Griffis and members of the Board.

My name is Valerie Morgan. I'm a long-
time resident of Adams Morgan. I live on 18th Street.

So, I have lived there for 20 years. So, I continue?

CHATIRPERSON GRIFFIS: Sure.

MS. MORGAN: I've -- I've seen Adams
Morgan develop in fits and starts and it's all very
much linked with the economy. We've -- we've had
great expectations and then they've been dashed and --
and we've languished for a long time and then all here
we go again. So, I've -- I've seen it going up and
down with the economy.

But, the area around 17th and Kalorama has
been particularly blighted and has been very, very
slow to change. I would not walk down there myself at
nighttime. I live on 18th Street. It's only two

blocks away, but there's no way I would walk down
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there on my own at nighttime. It's just -- it's just
not safe. It's particularly dark and horrible. So.

I've known Mr. Kisha for six years and
I've been to his building and I thought it took some
courage and perseverance for him to hang in there.
It's been living in an otherwise empty building unlike
a lot of developers who only arrive on the scene when
things really start changing. He -- he's been there.

And the apartments are very, very old
fashioned. The building is damp and the floors tilt
at various angles. So, it would certainly take more
than a coat of paint to -- to make it liveable.

In fact, the whole configuration of the
apartments is really so old fashioned that modern
buyers would just not be interested in -- you -- you
wouldn't get people in there now I don't think.

The Board of Planning is concerned about

the high FAR, but the plan, 1if you look at it, it

doesn't seem -- it -- it doesn't seem unseemly or
incongruous if you -- if you know that neighborhood
and you go there. This -- this really isn't
incongruous at all. There's -- there's a lot more.
It's -- other buildings somehow pass the

District Government's scrutiny and they've been built

that are far more incongruous than this one.
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We in Adams Morgan would be the first to
protest if it were -- if it was going to be really
look out of place and -- and upset the flow of the
neighborhood because we're pretty active over there.

The work that Mr. Kisha has put into the
planning and -- and -- of the renovation has been
considerable. I've seen him at many -- many a meeting
to present his plans to the community and I've seen
him compromise quite a bit to make the development
work.

All of this has been going on during a
period of great growth in the housing stock in Adams
Morgan particularly in the high-end market.

What I like about Mr. Kisha's plan is that
his apartments will accommodate a middle market. The
apartments will provide housing at more affordable
prices and that I hope that this will bring some life
back into that long dark part of the neighborhood.

So, I urge you to support this application
and -- and let's keep people coming back there to
live.

Thank you.

CHAIRPERSON GRIFFIS: Thank you very much.

Any questions from the Board?

MS. ZELDIN: Good afternoon. I'm Zelda
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Zeldin and I live in the neighborhood. I've been a
businesswoman in the District for 20 vyears and a
community activist and I've watched Mr. Kisha also as
a -- an activist and one of the most community-minded
builders I have ever encountered.

He -- vyou all mentioned that the ANC
approved this. Two ANCs approved this, the Reed-Cooke
and I was present the night he presented his plan to
the Adams Morgan ANC. First to their zoning
subcommittee and then this zoning subcommittee
approved it and passed it on to the full body, the ANC
and they pass it. So, he's jumped through hoops for
two ANCs.

I'm not going to go into all the facts and
figures you've gotten from these people, but I don't
understand the argument about the floor ratio. By
increasing kitchens and bedrooms a few feet, you're
making the units more salable and liveable. If I know
I'm going to have a few -- another few feet in my
bedroom, I'm not going to move an army of people in
and increase the density. I'll know that I'll have
room for my chest of drawers and my books.

You know all about the -- the neighborhood
and the fact that the building as it 1is is totally

unlivable.
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The planned units are not oversized for
today's market. In fact, they are very moderate as
compared to today's market.

In order to keep neighborhoods alive and
we've learned that through a number of areas. Here I
-- I point to the Pennsylvania quarter. We need to --
we need more residential to keep neighborhoods alive
at night. It reduces crime and it brings in other
development and a variety of commercial and
residential.

And so, I urge to approve this
application.

CHAIRPERSON GRIFFIS: Good. Thank vyou
very much. Any questions from the Board?

Is there any cross examination of the
witnesses? Very well.

Thank you very much, Ms. Zeldin.

Anyone else here to give testimony today
either in support or in opposition of the application?

Very well then. Let's go to closing
remarks.

MS. GIORDANO: Thank you. First, Mr.
Colbert Jjust has a very succinct way of kind of
summarizing the -- the crux of our case which he

thought of out in the hall that I thought would be
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worth repeating and then, Mr. Kisha, did you want to
say anything?

MR. KISHA: Not really.

MS. GIORDANO: Okay. And then I will
speak just for a moment to the planning issue.

MR. COLBERT: The additional FAR that
we're getting may seem more than a typical increase
from a percentage perspective, but the reality is that
we're going to be getting about 7,000 square feet
additional. I mean we're asking to -- and then when
you take out the core factor, vyou're talking about
perhaps 6,000 extra square feet of net total square
footage.

At $100 a square foot which is a typical
profit margin for this kind of product, we're talking
about an increase profit of about -- theoretical of --
of $600,000 and the developer is prepared to submit

the cost that we showed to the Office of Planning that

will show vyou that our -- the things that we
identified today, the underpinning, the extra
pointing, the -- the stairways, the elevator, the

additional services, the fire proofing, all these
things are fixed cost which are significant in
addition to the amount of extra square footage in term

-- when you boil it down to how much that means to the
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developer from a dollar perspective that we would be
getting from this.

And I think that in combination with the
fact that we really are in a unique condition at the
end of the block surrounded by these industrial and
commercial uses puts us in a category that should

hopefully allow you to embrace what we're asking for.

Thank you.
MS. GIORDANO: And I just wanted to -- to
note that we did submit the -- the numbers are the

same numbers that we submitted to the Office of
Planning for your perusal.

CHAIRPERSON GRIFFIS: Okay.

MS. GIORDANO: And I just wanted to say in
-- in response to the Office of Planning report that I
think we tried to respond to that within our direct
case and Mr. Gross really had -- just has a different
point of view.

I think that the point is that as far as
the intent of the zone code goes, this 1is a unique
area that the zoning -- and I was involved also in the
-- the Reed-Cooke rezoning. It just wasn't -- there
was no real neat way to rezone this area with the
existing buildings 1like they are. Large buildings.

Commercial Dbuildings abutting smaller residential
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buildings and maybe we don't have the neatest
Euclidean plan here in -- in Reed-Cooke and sometimes
it is necessary to give a little bit more in order to
make a project work. I think that's all we're asking
for. I don't think it's excessive.

Ags Mr. Colbert pointed out when you really
look at it in terms of what you get on this site, it's
not excessive and that's partially because this is
such a small site and that's part of the uniqueness
issue.

Office of Planning I think agrees with us
that we've met the first two prongs of the test.

There's definitely enough factors here that make this

property very unique. The hardship is real. The --
as Mr. Gross indicated, the -- the Board of Zoning
Adjustment is -- it's -- 1is not responsible to make

sure that every building 1s consistent with the
comprehensive plan.

The zoning is going to remain the same. I
don't think anybody wants to see the =zoning change
here. That really wouldn't make any sense. You have
a spot of zoning here, can't get a planned unit
development here. The site is way -- way below what a

minimum area would be for a planned unit development.
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The only real alternative here 1is a
variance and that's exactly what the -- the variance
relief is for is in unique situations to ease the
zoning regulations to make a project feasible to bring
in development that is beneficial to the community.
So, we ask that the Board consider all that and
approve this project.

Thank you.

CHAIRPERSON GRIFFIS: Thank you very much.

MS. GIORDANO: Oh, I'm sorry. Mr. Kisha
does want to say something.

MR. KISHA: Just -- Jjust -- you know,
we've run four or five different scenarios trying to
make this work. This is the only viable one we've
been able to come wup that has any ©reasonable
expectation of approval from the neighborhood and
that's financially viable and it costs us almost a

$100,000 a vyear to carry it and that Jjust can't

continue.
And so, it just -- I think this -- we're
pretty -- we're -- we work pretty hard at what we do.
This -- without this wvariance, it Just disn't
feasible.
CHAIRPERSON GRIFFIS: Thank vyou. Mr.
Colbert, vyou -- vyou 1indicated that you had an
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additional 7,000 square feet and 1,000 was lost
basically to the core factor. That means you have
four -- basically four plates of 3500 square feet. 1Is
that correct?

MR. COLBERT: Yes.

CHAIRPERSON GRIFFIS: Okay. And the core
factor -- when vyou say core factor, that's what?
That's a substraction out of what is usable. So, it's
what the elevator, the stairs, the corridor.

MR. COLBERT: Right. The common
corridor, stairs, elevator.

CHAIRPERSON GRIFFIS: I see.

MR. COLBERT: This exterior skin.

CHAIRPERSON GRIFFIS: Okay. Good. Any
final questions from the Board? Clarification? Okay.

Okay . We're going to take five minutes,
come back and assess whether -- what -- how we would
proceed with this today.

(Whereupon, at 3:34 p.m. off the record
until 4:21 p.m.)

CHATIRPERSON GRIFFIS: Very well. Why
don't we reconvene and I was hoping that we could take
the time this afternoon because we have had our
afternoon schedule open up a little bit to deliberate

on this and maybe come to a bench decision.
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As it 1s at this point, the Board would
like to set this for a decision making. We're going
to do that for our meeting on the first Tuesday in
March which I believe is the 2nd. Is that correct?

So, we'll set this -- what we're going to
be asking is the applicant to submit findings and
conclusions. What we would fully anticipate, of
course, 1in that is that there would Dbe specific
address to certain things.

First of all, I think it would Dbe
absolutely important to reiterate the unigqueness of
the property in terms of how it is unique and distinct
from adjacent properties or those in the area. I
think also to emphasize and have just a written
submission on the site constraints that create some of
the uniqueness and the practical difficulties that
arise out of this.

It was fairly fundamental or at least it
was of great interest to note in the testimony written
and also in the oral presentation today the complexity
of some of the work that needs to be done in order to
just occupy the existing structure, meaning the
building is sinking.

As I said in this hearing, I think it is

best served, the presentation of fact by explaining
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what the implications of that would be. What
underpinning would be. How that is dramatic in terms
of scope of work that is taken that actually is fairly
unique to the structure.

I do think it would also be appropriate in
the submissions to discuss the applicant's opinion on
the benefit of keeping the existing structure and how
that might or might not fit within the requirements
and the intents of the Reed-Cooke overlay.

And I guess give direction in terms of the
finance. It -- it should not be unnoted. The Board's
difficulty for -- for numerous reasons of a straight
economic argument and I think as we've heard it's --
it is appropriate in this. You cannot segregate the
economics of a building and the practicality of making
it happen. I think the Board's well aware of that.

But, to that, more emphasis and real
further discussion on how is it that you are going to
-- what is it that we're -- we were presented today
that goes to how vyou're making actual occupiable,
habitable, usable space and how can that come to be
without the relief that's set forth or -- or being
asked.

And to state again, clearly it is not

removed from the economics, but I believe that there
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is -- from my assessment of the application and the
presentation, there is a lot more to this issue than
just purely what will sell or what will -- what will
not.

Are there other items that need to be
highlighted from the Board at this point?

Yes, Mr. Etherly.

MEMBER ETHERLY: Thank vyou. Thank vyou,
Mr. Chair.

I -- I believe your -- your -- your
recitation of -- of kind of some of the outstanding
elements is very helpful and -- and -- and hopefully
will be very instructive to -- to the applicant.

I -- I feel that our discussion was -- was

very good on a number of levels 1in terms of
identifying some of the unique aspects of this
property, but I agree with the Chair's statement that
it would Dbe helpful perhaps to parage that out a
little further.

I felt that the additional submission of
information around the financial components of the
project was helpful in terms of focusing my review of
some of those arguments that were -- that were
presented orally. So, I think -- I think the -- the

additional benefit of the proposed findings of fact
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and conclusions of law will be helpful in just helping
me roll that all in to the -- to the a -- to the test.

I am still struggling somewhat I think
with the concern that was expressed by the Office of
Planning around the closeness of the FAR ceiling. The
-- the closeness that -- that this -- this project
would bring to the -- to the ceiling and perhaps I
might flag that as an additional item for some
discussion as to why it's necessary to get that close
and that could be as simple as just an additional
sentence or two, but I'd like to perhaps have that
flushed out a little more.

I -- I -- but I -- but I think with that
information in hand, I think the record will then be

-- will be very complete.

And -- and I'll note that -- that -- that
I'm -- I'm -- I have not hesitancy in -- 1in
highlighting this. I was perhaps one of the voices

that had some concern about moving forward today and
it's -- it's a complex building. There's no doubt
about that and I think that's -- that came across very
clearly in the presentation.

But, I feel that -- I felt that the
uniqueness component did need to be addressed a little

further. Because I am thinking about that -- that FAR
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issue.

But then also as you give consideration to
the direction in which this block and -- and this
community is heading, we're probably going to be
confronted with similar issues as -- as we continue to
see movement forward in development in this area and
with that in mind, I want to be sure that we nail down
in a very satisfactory manner the uniqueness component
here.

Because I think perhaps the undercurrent
in the OP report was what -- what could we conceivably
be looking at in terms of our say pun intended because
the building is on something of a hill. Are we
looking at the beginning of the slippery slope so to
speak such that we might have additional -- additional
applications that could be looking for the same relief
and I just want to be sure.

I think this building does have some --
some unique aspects or at least I'm close thinking
that, but the benefit of the proposed findings of fact
and conclusions of law I think will -- will help us
nail that down.

Thank you, Mr. Chair.

CHAIRPERSON GRIFFIS: Good. Thank vyou.

Others? Additional items? Okay.
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Then we'll set this for first Tuesday in
March. March. Is that what I said?

MS. BAILEY: March 2nd, Mr. Chairman-?

CHAIRPERSON GRIFFIS: Wow . Could it be
March already? Okay.

Any questions from the applicant?
Clarifications? Yes.

MS. BAILEY: We just need a date for the
submission.

CHAIRPERSON GRIFFIS: Yes.

MS. BAILEY: February 24th, Mr. Chairman?

CHAIRPERSON GRIFFIS: It sounds good to
me. The applicant, is that enough time? Okay. 24th
will be in. Good.

Anything else I need to cover, Ms. Bailey?

MS. BAILEY: No, sir.

CHATRPERSON GRIFFIS: Excellent. Thank
you very much.

Anything else for the afternoon?

MS. BAILEY: No, sir, that's it.

CHAIRPERSON GRIFFIS: Good. Thank vyou.
Thank you all very much. Then adjourned. Any further
guestions on process? Obviously welcome to come hear
our deliberations. We'll look for your submissions on

the 24th and we'll decide this on the 2nd.
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afternoon session 10 February 04.

(Whereupon, at 4:29 p.m.

concluded.)
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I adjourn the

the meeting was
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